Chapter Eight

REFUSAL TO DEAL

8.1. INTRODUCTION

Basic scope of the duty to deal under Article 82 ECIt is well established under Article 82 EC that
undertakings in a dominant position may, in limited circiamees, be required to deal with third
parties with whom they do not wish to enter into @ntéue contractual relations. This duty is highly
controversial, since it interferes with freedom of tcact, as well as basic property rights that are
indispensable to a free market economy. It is thezedaly applied in extraordinary circumstances,
i.e., where there is some exceptional harm to compretitiat merits intervention. An obvious, but
rare, example is where a facility cannot be duplicatedtdughysical constraints (e.g., a port or
tunnel). A more common example concerns inputs that tiadéionally been regarded as “natural
monopolies” — a facility for which total production c®stould rise if two or more firms produced —
such as utility networks (e.g., telecommunications, gistricity, and water). Intellectual property
(IP) rights may also be subject to compulsory shanngxceptional circumstances. In each case,
however, thesine qua norfor sharing is the same: the facility cannot be adapdd for physical,
legal, or economic reasons and the refusal to shewauid substantially eliminate competition.

The duty to deal under Article 82 EC has strong parallals tve “essential facilities” line of case law
recognised by certain courts in the United Stat&he Community Courts have thus considered it
“helpful” to refer to the doctrine when elaborating ffivepe of the various duties to deal under Article
82 EC?® Under this doctrine, a single firm, or group of firrasntrolling an input at an upstream level
of production that is essential for competitors on a dowas market may be obliged to deal with
third parties where a refusal to do so would eliminatepsdition on the relevant downstream market.
The “essential facility principle” is not, howevernaw or distinct rule under Article 82 EC: it is
primarily a convenient label for cases which havedmmon the fact that they raise the question of

1 For a detailed treatment of the concept of a natural pobpan industrial organisation, see Carlton &

Perloff, Modern Industrial Organisation(2005) (Pearson, Fourth Edition), p.104 (hereinafter “Carlton &
Perloff”).

The origin of the essential facilities doctrine is awonly traced to the Supreme Court’s decisiotyiited
States v. Terminal Railroad Ass®224 U.S. 383 (1912), which concerned the acquisition by a consatium
railroads of railroad switching and terminal facilities $t. Louis that served both local and interstate
railroads and industries. The Court determined that the owrfiettse ofacilities adopted policies that
discriminated against some other railroads who neededsatmé¢hese facilities to compete in the market for
the interstate transportation of goods to and from St. Lotuiiee Court therefore required the owners of the
facilities to permit other railroads to participateounership of the assets on terms equivalent to those of t
existing owners. Although the Supreme Court did not use the“émsential facility” inTerminal Railroad

the case has been invoked by many lower courts interpretthgpgatying the legal principles enumerated in
the case. See, e.dy/Cl Communications Corp. v. AT&T708 F.2d 1081, 1132 {7Cir. 1983) (“A
monopolist's refusal to deal under these circumstancesvsrmged by the so-called essential facilities
doctrine. Such a refusal may be unlawful because a monopaiisttrol of an essential facility (sometimes
called a ‘bottleneck’) can extend the monopoly power from stage of production to another, and from one
market to another.”). The Supreme Court has, howevegntly cast serious doubt on future reliance on the
“essential facilities” doctrine by stating that it had obben applied by lower courts and not the Supreme
Court itself. Seeé/erizon Communications Inc. v. Law Offices of Curtis v. oribkP, 540 U.S., 2, 682,
(2004).

See, e.g., Opinion of Advocate General Jacobs in G&¢@7®scar Bronner GmbH v. Mediaprint Zeitungs-
und Zeitschriftenverlag GmbithereinafterBronne)), para. 45. See also Case T-374FR#opean Night
Services[1998] ECR 11-3141, para. 191 and See Case T-52/0€ Clerici Logistics SpA v Commission
[2003] ECR 11-2123, para. 62, where the Court of First Instapeifically used the term “essential
facilities.” The Advocates General of the Court of Jstiave used the term “essential facilities” in several
opinions, but the Court of Justice itself has not.
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when an enterprise in a dominant position can be reqtoredntract with another company with
which it does not wish to contract.

The duty to deal under Article 82 EC is not a duty merelgstsist competitors: it can only be invoked
where the refusal to deal would cause some serious hatomipetition in the relevant downstream
market for the final product in which the input is asesgial component. As Advocate General
Jacobs stated in his opinion Bronner, it is important not to lose sight of the fact thate“frimary
purpose of Article 8[2] is to prevent distortion of conippgh — and in particular to safeguard the
interests of consumers — rather than to protect thiéigrosf particular competitors'” A duty to deal
under Article 82 EC is therefore an example of limiting coiitgrat production “to the prejudice of
consumers” within the meaning of Article 82(b) EC.

The requirement for harm to competition and consumers lmsnber of important implications for
the scope of the duty to deal. In the first place, g gutleal is only appropriate and necessary where
the downstream market is not competitive: if it iatly competitive, no useful purpose would be
served by imposing a duty to deal. A second importantlaoyabf the need to focus on consumer
interests is that a duty to grant access should leadte competition than it discourages. A duty to
deal involves interference with basic property rights amelitably, to some extent, affects the
incentives of the owner (and potentially others, iniclgdthe requesting party) to make valuable
investments in future. There must therefore be “saxweeptional harm to competition,” and,
correspondingly, a clear benefit to competition that oigfhag the harm to the property owner, for a
duty to deal to arise.

The Community institutions’ statements on the duty to @al. The Community institutions have
made a number of general statements on their understaofding duty to deal under Article 82 EC.
The earliest and clearest statement was set out inCtremission’s interim decision ifsea
Containers-Stena Sealifik

“An undertaking which occupies a dominant positiorth@ provision of an essential facility and itagdes that
facility (i.e. a facility or infrastructure, withouiccess to which competitors cannot provide servicdbeio
customers), and which refuses other companies satodbat facility without objective justificatiorr grants
access to competitors only on terms less favouthble those which it gives its own services, infrideticle

8[2] if the other conditions of that Article are metn undertaking in a dominant position may not disiciate in

favour of its own activities in a related markéthe owner of an essential facility which uses ts/¢r in one
market in order to protect or strengthen its positioanother related market, in particular, by refusmgrant
access to a competitor, or by granting access enfdesurable terms than those of its own servicas,tlus
imposing a competitive disadvantage on its compeiitinges Article 8[2]...."

Basic rationale for a duty to deal. The basic rationale for a duty to deal is straightfodwvalf an
input is essential for the production of a product or serin a downstream market — in the sense that
it is either impossible or prohibitively expensive to decgte — it would, if denied to an undertaking
operating in the downstream market, effectively remove thaertaking as a competitor from the
downstream market. Early cases thus referred to esiseatisport infrastructure for which there was
no effective alternative, e.g., a railroad bridge ovesigaificant natural barrieror a strategically-
located porf. Recently, the doctrine has become important witHilfeealisation of public utilities,
where access to the network or parts of the netwarlessential if downstream competitive services
are to be provided over them. This is particularlydhge with telecoms networks, where the network
owner is almost invariably a network service providend hence competing in the downstream

Opinion of Advocate General JacobsBionner, ibid., para. 58
° Ibid., para. 66.

5 Sea Containers-Stena Sealifk] 1994 L 15/8, para. 66.
Terminal Railroad above note 2.

8 See, e.gPort of RadbyOJ 1994 L 55/52..
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market with others who need access to the netioBkit access obligations have been imposed on
undertakings in a wide range of situations under secondanyrDaity legislation

Where the owner of an essential facility also ofger@n the downstream market (e.g., an operator of a
port facility and downstream shipping services operatogyetmay be a temptation to deny access to
competitors, thus reserving the downstream marketnborzopolist that is able to raise prices above
the competitive level that would otherwise prevail. alfacility supplied on one market is a truly
essential input for the production of goods or servicesdownstream market, then a competitor with
control of that facility would not be competing “on theerits"—that is, by offering better goods or
lower prices—on the downstream market if it restrictseas to the facility, or cuts off supplies to
competitors in that market. The owner of the faciltyllowed to extract profits from the market on
which the facility is sold — otherwise there would beimgentive to create it — but has no right to use
it to monopolise a vertically related market. Esseriiallity cases therefore have a strong vertical
element, i.e., an upstream market for the input and anstoeam market in which that input is
essential for competitiol. Such conduct can harm competition and ultimately consumers

Basic objections to a duty to deal.Despite the relatively small number of cases in Wwhaduty to
deal has been upheld, the issue has raised enormousveositran particular for IP rights. This has
prompted some leading commentators to suggest that allenaileefusals to deal should be treated as
legal™® This is not, however, the case under Article 82 HBe controversy stems from the fact that
a duty to deal seems to conflict with a number of \@sthblished general principles of competition

® See Notice on the application of the competition rdesctess agreements in the telecommunications sector,

0J 1998 C 265/2, para. 88 (“If there were no commerciadlyifie alternatives to the access being requested,
then unless access is granted, the party requesting acmelssnot be able to operate on the service market.
Refusal in this case would therefore limit the developroEnew markets, or new products on those markets,
contrary to Article 8[2](b), or impede the development@hpetition on existing markets. A refusal having
these effects is likely to have abusive effects.”). 8lee Article 12 of Directive 2002/19 on access to
electronic communications networks and associated fasili®J 2002 L 108/7.

10 See, e.g., Article 6(1) of Council Directive 91/250 be kegal protection of computer programs, OJ [1991]

L 122/42; Articles 6 and 9 of Directive 96/9 of the Europearid®aent and of the Council on the legal
protection of databases OJ [1996] L 77/20; Article 1(6) of @wmsion Directive 96/19 with regard to the
implementation of full competition in telecommunications ke&gs OJ [1996] L 74/13; Article 10 of Council
Directive 91/440 on the development of the Community’'s ra$w@J [1991] L 237/25; Article 11 of
Directive 97/67 of the European Parliament and of the Coonadommon rules for the development of the
internal market of Community postal services OJ [1998] L 15Arirle 10 of Council Regulation 95/93 on
common rules for the allocation of slots at Community atgp@J [1993] L 14/1; Article 6 of Council
Directive 96/67 on access to the ground handling market at Corynainpiorts OJ [1996] L 272/36; Article
3 of Commission Regulation 3652/93 on the application of Ar86l1€3) of the Treaty to certain categories of
agreements between undertakings relating to computerisedatése systems for air transport services OJ
[1993] L 333/37; Articles 16-18 of Directive 96/92/ of the Europ&amliament and of the Council
concerning common rules for the internal market in etgigt OJ [1997] L 27/ 20; and Articles 14-16 of
Directive 98/30 of the European Parliament and of the Cowgonoiterning common rules for the internal
market in natural gas, OJ [1998] L 204/1.

1 A leading treatise on U.S. antitrust law describesetisential facilities doctrine in the following termst “|

should be clear from the outset that the essentiaitfjaddctrine concerns vertical integration - in particular
the duty of a vertically integrated monopolist to shareesinput in a vertically related market, which we call
market #1, with someone operating in an upstream or downstneaket, which we shall call market #2. If
the facility is truly “essential,” then the #1 monopolycifly also establishes a #2 monopoly ...
Understanding the ‘vertical’ nature of essential facititgims helps to focus the analysis: The essential
facility claim is about the duty to deal of a monopoliio is able to supply an input for itself in a fashion
that is so superior over anything else available that ®ttemnot succeed unless they can access this firm's
input as well.” See Areeda & Hovenkandptitrust Law Vol. Il A (1996), at 172 and 174.

12 gee, e.g., Posnehntitrust Law (Chicago University Press (2001)) (Second Edition), p242 Another
leading antitrust scholar argued that unilateral refusaldetd should be treated per selegal except,
perhaps, in the case of natural monopolies. See Areeskgiitial Facilities: An Epithet In Need Of Limiting
Principles,” 58Antitrust L. Jour, 841. Both commentators agree, however, that tekeefusals to deal (or
unlawful boycotts) are a proper cause for concern,aat here they are used to facilitate a practice that is
itself exclusionary.
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law and industrial organisation. In the first placeeffom of contract is a fundamental principle
enshrined in EC competition law and the laws the MerBketes. As Advocate General Jacobs stated
in Bronner, “the right to choose one’s trading partners andlyréo dispose of one’s property” are
“generally recognised principles in the laws of the MemStates, in some cases with constitutional
status.*®* A contrary rule, which would effectively require a doanit firm to sell to any and all
available buyers, would be an onerous and unjustifiedféméace with a company's freedom to
organise its commercial activities in the manner $t sees fit. The right to property is also protected
under Article 295 EC and many Member States’ [&twvs.

With regard to IP rights, the Community and its MemBeates have also accepted a number of
bilateral and multilateral obligations ensuring a commanimum level of protection. The most
notable agreement is the World Trade Organisation’s Ageaé on Trade-Related Aspects of
Intellectual Property Rights (TRIPS), whicimter alia, incorporates the provisions of the Berne
Convention into Community law. Article 13 of TRIPS requires that limitations and eximeys to
the use of exclusive rights in intellectual property must: bflxonfined to certain “special cases;”
(2) not conflict with a normal exploitation of the wor and (3) not unreasonably prejudice the
legitimate interests of the right holder. These coodiapply cumulatively. “Special cases” under
the TRIPS must be clearly defined and narrow in scopeeauth in respect to the category of persons
to whom the exception potentially appli&sAny generalpolicy on forced sharing of IP rights would
therefore be contrary to the Community’s internatiaigigations.

A second, obvious problem is that a duty to deal magmsély affect the incentives of innovators to
develop tangible and intangible assets that enhance consffearew If innovators knew in advance
that valuable property would be subject to mandatory spatihey may decide not to innovate or to
do so at a sub-optimal rate or scdpeln other words, there is a dynamic benefit at tve of IP
rights, i.e., the notion that the perspective of owriprahd the right to exclude in future creates an
incentiveex anteto engage in (often costly) investment into innovatioihile forced sharing of
valuable property may have some short-term benefiterform of lower prices (although even this is

13 Opinion of Advocate General JacobsBironner, above note 3, at para. 56. See also Opinion of Advocate

General Rozes in Case 210/8@kwald Schmidt v Commissi¢h983] ECR 3045 at 3072 (“the applicant
cannot [ ... claimaright[...]to be supplied byititervener” and that “the applicant fails to appreciate
that the prohibition of agreements which restrict competipi@vides, as such, no legal basis for intervening
in the contractual freedom of traders.”). See also Jagd/96Bayer AG v Commissiof2000] ECR II-
3383, para.180 (“Under Article 8[2], refusal to supply, even wlhiktis total, is prohibited only if it
constitutes an abuse. The case-law of the Court of Justdieectly recognizes the importance of
safeguarding free enterprise when applying the competitioss rof the Treaty where it expressly
acknowledges that even an undertaking in a dominant positipninmeertain cases, refuse to sell or change
its supply or delivery policy without falling under the proliin laid down in Article 8[2].").

14 Article 295 of the EC Treaty provides that tistenceof property rights under national law, including

intellectual property, is not affected by the provisiofishe EC Treaty. The Community Courts have
therefore consistently held that the determination of timelitons and procedures under which intellectual
property is protected is a matter for national law. 8e&g,Case 262/8Coditel 2[1982] ECR 3381, para. 13
(“the existence of a right conferred by the legislatioa Member State in regard to the protection of artistic
and intellectual property...cannot be affected by the provistdrihe Treaty.”). See also Case 144/81
Keurkoop v. Nancy Kean Giff$982] ECR 2853, para. 18.

15 gee Council Decision 94/800/EC of December 22, 1994, conceéha@mpnclusion on behalf of the European

Community, as regards matters within its competence, ofigneements reached in the Uruguay round
(1986-1994) OJ 1994 L 336/1.

6 See WTO Panel Report idnited States—Section 110(5) of the U.S. Copyright AGEO Document
WT/DS160/R of June 15, 2000.

" The dominant policy justifying the grants of intellectpabperty protection to creators and innovators is

utilitarianism. Under this approach, lawmakers mustKstan optimal balance between, on the one hand,
the power of exclusive rights to stimulate the creatibmventions and works of art and, on the other, the
partially offsetting tendency of such rights to curtail widesgr public enjoyment of such creationSée
Fisher, “Theories of Intellectual Property,” iBssays in the Legal and Political Theory of Property
(Cambridge University Press, 2001), p. 1&Bat 169



5 Refusal To Deal

not axiomatic), the long-term adverse effects of reduwadvation on consumer welfare could be
substantial. As Advocate General Jacobs statd&fonner, incursions on the fundamental right to
choose one’s own trading partners requires a “carefahbiag of conflicting consideration$®”

A third issue is that competition based on several uakiags using the same inputs may actually
preserve monopolies by removing the requesting partyshine to develop its own inputs. Not only
is it generally pro-competitive to allow companiekéep assets for their own exclusive use, but it is also
pro-competitive to expect other companies to develop tvan assetS Consumer welfare is not
merely enhanced by price competition, but may also befisigmily improved by new products for
which there is unsatisfied demand. Competition basedifterent facilities and product offerings is
much more preferable to competition based on sharinggiime facility. More generally, cooperation
among competitors is subject to a strict rule under catigretaw, since it will always, to some
extent, remove each undertaking's scope for independem actio

The fourth criticism is that property rights themselhadready incorporate a trade-off between the
need to promote competition by granting control to teey on the one hand and protecting any
excesses resulting from such control by limiting the e@pd duration of such rights on the other. As
Advocate General Jacobs notedBronner a property right “...in itself involves a balancing bt
interest in free competition with that of providing aentive for research and development and for
creativity.”?® In economic terms, the protection afforded to propeights already incorporate a
balance betweerex ante incentives for innovation (so-called dynamic effects)d ex post
inefficiencies from the exercise of market power (dtedastatic effects). In simple terms, the
“exclusion” caused by property rights is central to thesaeavhy such rights are granted in the first
place. This balance is resolved under property laws aedptls at second-guessing it under
competition law should, in general, be avoidkd.

A fifth criticism is that the Community institutionglaboration of various duties to deal is curious in
circumstances where they have not actively pursued sixeepricing cases. If a facility is truly
essential for competition, and so allows a firm to opmiise a relevant market, the ultimate harm to

18 Opinion of Advocate General JacobsBronner, above note 3, para. 5/See also Posner, “Antitrust in the

New Economy,” 68Antitrust L.J.925, 929 (2001) (“The first to come up with an essential comp@iemnt
new-economy product or service will have a lucrative monepolyg this prospect should accelerate the rate
of innovation, in just the same way that, other things beipgal, the more valuable a horde of buried
treasure is, the more rapidly it will be recovered.”).

¥ \bid., para. 58.

2 bid., para. 62. See also Opinion of Advocate General Pdidadsro, Case C-109/08PN Telecom BV v.
Onafhanklijke Post en Telecommunicatie Autoriteit (OPTA)y 14, 2004 (not yet reported), para. 39 (“A
balance should be kept between the interest in preservicrgaiing free competition in a particular market
and the interest in not deterring investment and innovation amniding that the fruits of commercial
success be shared with competitors.”); and Opinion of GeGetmann in Joined Cases C-241/91 P and C-
242/91 P Radio Telefis Eireann and Independent Television Publications Lin(RGE & ITP) v.
Commissiorf1995] ECR 1-743, footnote 10 (“it must not be forgotten caghriaw — like other intellectual
property rights also serves to promote competition.”).

2L Exceptions may, however, be appropriate. Property tgmisally grant the same scope and duration of

protection for each category of property right and therefpeesent a somewhat crude and imperfect way of
achieving the trade-off between free competition and the tigbkclude. Anomalies and aberrations may
therefore occur where the nature, scope, or duration afpefy right is excessive. For example, a number
of the leading refusal to deal cases under Article 82 B favolved functional copyrights. It seems
anomalous that a copyright — which, unlike a patent, doegraoteict the underlying subject-matter, but only
an original expression of the subject-matter by the authbowld allow the owner to monopolise a relevant
market. Another important issue in the so-called new ecpnenhe proliferation of new types of IP rights,
many of which represent the outcome of vigorous (and sometimeeritorious) lobbying by vested
interests. Many leading IP commentators argue that tmeasiogly broad number and scope of IP rights
make it important that competition law should retain a rekichla in egregious cases. See Cornish &
Llewellyn, Intellectual Property: Patents, Copyright, Trade Marks and AllRights Sweet & Maxwell, 5th
ed., (2003), ay 755. This does not and should not mean that dionpletiv should be used to reshape the
existenceof property rights, but it is well-established that &xerciseof a property right may be reviewed
under Community competition rules. See sources collecteat@tl4 above.
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consumers is, at worst, monopoly pricing. But toolgady exist under Article 82(a) to control
excessive prices and, in general, these are easier g appl less controversial than a mandatory
obligation on a dominant firm to share assets developadaquired by legitimate means. And yet the
Commission has not routinely pursued excessive pricing claimsent years, while it has adopted a
number of decisions on refusal to deal.

A sixth, fundamental criticism is that the sharing shanopoly among several competitors does not
in itself increase competition unless it leads to wrpments in price and output. Where a monopoly
is merely shared among two or more undertakings, nottasgoeen achieved in terms of enhancing
consumer welfare. Competition would only be improveatiéfterms on which access is offered allow
the requesting parties to effectively compete with the idam firm on the relevant downstream
market. This raises the issue of whether the domiiramis entitled to charge the requesting parties
the previous monopoly rate or whether, in addition Bnting access, there is a duty to offer terms
that allow efficient rivals to make a profit. Thege of access raises complex issues, discussed in
Chapter Twelve (Remedies), but it is sufficient to ratee that: (1) the Community institutions have
not elaborated any clear criteria for the determinadicthe price of access; (2) a price that would lead
to the continuation of the previous monopoly price daghing to help consumers; (3) a price that
expropriates some of the property owner’s reward may prodagetéom inefficiencies; and (4) all
prices require on-going monitoring, which the Commissias said that it does not wish to4do.

The final criticism is pragmatic in nature and conceheslimited abilities of competition authorities
and courts to decide whether a facility is truly noplioable or merely a competitive advantage.
Deciding whether a facility can be duplicated or not iséture a difficult and uncertain exercise that
involves bold predictions as to future market evolution. @afition authorities and courts have no
particular skills in this regard and the information ala# to them is often limited and may be
skewed by the adversarial process. Further, thereaareliable economic or evidential techniques
for testing whether a facility can be duplicated. Feareple, it is often difficult to distinguish
situations in which customers simply have a strongepeetce for one facility from situations from
those in which objective considerations render theoice unavoidable. Thus, a more practical
reason why duties to deal should be generally avoided ishthatte and cost of error is likely to be
high.

8.2. THE ECONOMICS OF REFUSAL TO DEAL
8.2.1. IP Rights

Basic rationale for IP rights. The rationale for granting and protecting IP rights &l wnderstood

in economicg? An IP right, like any other property right, givés holder the ability to exclude others
from using that property and thereby enables the holdappoopriate the value of the property for
himself. That seldom matters much because the magiri§y rights are not valuabfé. But some IP
rights are immensely valuable: the right to exclude tesii monopoly prices. In these
circumstances, IP rights offer the prospect of monopuadfits and thereby stimulate socially-valuable
innovation and creation.

The right to exclude has a direct positive impact on tleeritives for innovation. Innovators must
receive a reward for their risky and costly investmenilss is why society generally allows, and at

2 See, e.g., Vth Report on Competition Policy (1975), & a.

% gee Carlton & Perloff, above note 1, chapter 16 anderates therein.

% See LemleyRational Ignorance at the Patent Offjc2000-16, The Berkeley Law and Economics Working
Papers, 2000. In addition, according to USPTO data, from 1999-20@3than one sixth of the patents up
for renewal were left to expire. In that period, 0260,000 patents expired because of non-renewal. See data
available at http://www.uspto.gov/web/offices/com/ann@dB2060401_tablel.html. Roughly 40% of all
u.s. patents are maintained though the entire 20-year periodsee
http://www.uspto.gov/web/tws/tsr99/43pat.htmSimilarly, most new books published by a traditional
publisher do not sell more than 5,000 copies. Furthermore, 1@8y of New York published books sell
enough copies to pay royalties beyond the author’s advance — nioktentbooks return no royalties to the
author. From Union Hill PresB)dustry Factsavailable at http://www.unionhillpress.com/industry.html.
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times even enables, firms to have market péWwédie reward must be high for innovations that
require great investments. Getting a new drug to mafteetexample, costs an average of $800
million in capitalized costs for pre-regulatory appiasearch and development and $95 million for
post-approval research and developni€m Hollywood film now costs an average of $80 million to
make and markéf. Investors can only recover the sunk costs incurrédeaR&D stage if they can
charge prices that exceed the incremental costs of gradughen the innovation is ready to be
marketed.

The more important reason rewards loom large is that mifstts that could be subject to IP
protection do not succeed. Most inventive efforts fllany of these failures are invisible: inventors
who do not make something that could get a patent, muctaleatuable one, songwriters whose
tunes are never played, and artists whose works aer segn. But the failures show how fleeting
success can be. Of every Hollywood movie released lietéhieatres, only 10% ever turn a profit.
Only one in approximately every 435 drugs that are considered raakes it to the market.
Inventors and investors will thus enter into such efforty if they expect that the rewards for the few
successes will compensate for the many failures.

The right to exclude has another important effect onrtbentives for innovation. Without it, people
would tend to wait for others to incur the costs amsttsriof innovation and then free ride on the
resulting creations. In the extreme case, everyonies fiar others to invest and, as a result,
investment and innovation cease, and the economy staghatAn economy cannot function

indefinitely on imitation: in the end, there wouldrgthing left to imitate.

The costs and benefits of IP protection Economics, law and policy have long recognised the
relevance of two important and related distinctiongvmluating the role of IP rights. The first
distinction isex anteversusex post After IP has been created, it is often most effitito make it
widely available —ex post full dissemination and disclosure is optimal. But if thppraach is
adopted as a general policy, the IP will not be creatdie first place -ex antethe ability to exclude
and control dissemination and disclosure is optimal fiar ¢reation of IP. The second, related
distinction isshort runversuslong run In the short run, it is possible to make consurhetter off

by making IP freely available, because there are hsresfid no costs. In the long run, making IP
freely available will likely make consumers worse aftause innovation will decline.

% Note that an IP right creates a legal monopoly overriagef time, but does not necessarily give rise to a

dominant position because its scope (or breadth) may notlspantire relevant product market. To equate
intellectual property grants with monopoly power therefangfuses the distinct concepts of property, which
is a legally enforceable power to exclude others fronokiject of ownership, and monopoly, which is power
over price. See e.g.lL.andes & PosneiThe Economic Structure of Intellectual Property Refusals to Deal i
Intellectual Property: Why LayHarvard University Press, 2003). The Court of Jus@aehed the same
conclusion in Case 24/6Parke Davis v. Probdll968] ECR 81 ([A]lthough a patent confers on its holder a
special protection at national level, it does not foltbat the exercise of the rights thus conferred implies the
presence together of all three elements, fthe existence of a dominant position, its abuse and its impact
intra-Community trade]” required for the prohibition of iske 82 to apply.”).

2 Dimasi, Hansen, & Grabowski, “The Price of Innovatibiew Estimates of Drug Development CostEijie

Journal of Health Economic2003.

27 “Mutating,” The Economisipril 24, 2003. The success rate for European movies arapify even lower.

28 “A Fine Romance, The EconomisMarch 292001.

2 Based on figures from Grabowski, “Patents, Innovation amégscto New Pharmaceduticals,” mimeo Duke

University, July 2002; and Dimasi, “Research and Developrzmsts For New Drugs by Therapeutic
Category,”Pharmacoeconomi¢4995.

% This is a variant of the well-known tragedy of the commo8se Hardin, “The Tragedy of the Commons,”

Science1968. See also Aghion & HowiEndogenous Growth TheqylIT Press, 1997.

31 sSee Nordhaudnvention, Growth, and Welfare — A Theoretical Treatment of Technologitan@e The
MIT Press, 1969; and Shapiro, “Navigating the Patent Thi€keiss Licenses, Patent Pools, and Standard-
Setting,” in Adam Jaffe et al. (edsljnovation Policy and the Econon®001.
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Successful innovations can and do benefit society sufstg. The traditional demand and supply
diagram helps to show why (see Figure 1 below). Whenwapreduct is introduced, the value
created is the area between the demand curve (D) armbsh curve (S). That is, each unit of output
has a social value that is the difference betweenahe\shown by the demand curve and the cost of
producing it. The overall social value of a product inniovais the sum of those differences: the area
CS +11.

Figure 1: Social Value of New Product
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The competitive equilibrium is at (Pc,Qc) and itdsated at the intersection of the supply curvewBich is
given by the incremental costs of production, dreldemand curve D. Social value equals the suordumer
surplus, CS, and producer surplus, II.

Modern economic research has documented that new prodaudtsimeemarkable increases in social
welfare®? The potential gains in consumer surplus through inimvaan be enormous. A study in
1997 found that a new cereal — one made by adding apple and cimntaman existing cereal —
created value of $78.1 million per year in the United Sfitemnovative drugs can lead to more
dramatic results: empirical data show that the valueahg or improving lives greatly exceeds the
seemingly exorbitant prices of some dréiyd.ikewise, technical change (due to product and process
innovatiogss) has resulted in rapid increases in prodtictid improved standards of living around
the world:

These social rewards come at an obvious cost. SugkH#3sights may allow the holder to raise the

price above the competitive level by restricting output betosvcompetitive level. The result is the

well known “monopoly-loss triangle,” given by the valiet consumers do not get from the output
the monopolist does not produce (see area L Figure 2 helava concrete example, one can imagine
the value that society loses when pharmaceutical coepahiarge prices for pills that far exceed of
the cost of manufacturing those pills.

%2 See, e.g., Hausman & Greg Leonard, “The CompetitivecE&ffof a New Product Introduction: a Case
Study,” Journal of Industrial Economic002, and Petrin, “Quantifying the Benefits of New Produthe
Case of the Minivan,Journal of Political Economy2002.

3 Hausman, “Valuation of New Goods under Perfect and Irmpe@ompetition,”in Bresnahan & Gordon
(eds.),The Economics of New Good897.

3 The estimated social value of increases in life expey due to advances in medical research from 1970 to
1990, was estimated to amount to $2.8 trillion per yeanrphly & Topel, “The Economic Value of Medical
Research,” in Murphy & Topékds.), The Gains from Medical Research: An Economic Appro2@03.

% Fare, Grosskopf, Norris & Zhang, “Productivity Growtheclinical Progress, and Efficiency Change in
Industrialized Countries,American Economic Review994; Globerman, “Linkages between productivity
change and productivity growth|hdustry Canada Research Publications Gro@zcasional Paper, May
2000.
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Figure 2: Monopoly-loss Triangle
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The competitive equilibrium is at (Pc,Qc). The mpoly outcome results in a higher price and loweardity given by
(P*,Q*. The result is a deadweight loss of wetfém society given by L, commonly known as the npmig-loss triangle.
Il is the monopoly profit and CS is consumer suspllihe negative impact of monopoly power on consiteneelfare is
equal to the sum of the supra-competitive profiemid the deadweight loss L.

Balancing the costs and benefits of IP protection.Policymakers must decide whether or not the
gains from stimulating investment in innovation outwetgbk losses from allowing a monopoly to
persist. Industrial societies have long balanced tbessiderations and reached a general consensus
that the benefits of IP protection greatly exceed tistsc What differences remain lie mainly at the
margin. The current consensus may be summarised as follows

First, societies rely on a number of “social” or ‘iggt instruments to stimulate intellectual creations.
These include prizes, honours, social prestige, andrgmemt funding. Copyrights, patents, and
trade secrets fill out the arsenal in promoting coaatiwhere exclusive control over the subject-matter
is necessary to stimulate innovation and investment.

Second, governments have made complex economic policy jutignegarding IP rights, which they
have chosen to enforce through laws and institutidin® logic behind this choice is that innovations
— and the new and improved products and processes thély-eata valuable. While some may
bemoan the high cost of pharmaceuticals, the fact {sithéhe absence of patent protection, few of
these drugs would have been produced, put through clinical, wiadl brought to mark&. Yet, as
observed above, these drugs have brought enormous benefiterinling and improving the quality
of life.*” The same conclusion may be drawn for many moderntimeus- IP protection has brought
tremendous value to consumers.

Finally, governments have defined certain limits to theqation afforded by the law: IP protection
comes with conditions attached. This is most obvioushe case of a patent, which allows the
invention to be used by third parties 15-20 years afterpétent filing. Similarly, copyrighted
material can eventually be reproduced and distributed absio(although the duration for which
exclusive rights should be protected is debated). Copyisghiiso limited in scope: it only grants
exclusive control over thexpressiorof an original idea rather than the subject-matter efitlea
itself. 38There are also categories of intellectualtengbr which it is not possible to obtain property
rights:

% Grabowski, “Patents and New Product Development in therfitautical and Biotechnology Industries,”

mimeo Duke University, 2002; Grabowski, “Patents, Innovation andegs to New Pharmaceuticals,”
mimeo Duke University, 2002; Mansfield, “Patents and Innovatéon:Empirical Study,"Management

Science 1986. Testimony of the Biotechnology Industry Organization omp&tition and Intellectual

Property Law and policy in the Knowledge e-based economy béffierefederal Commission and the
Department of Justice (February 2002).

37 Murphy & Topel, above note 34.

% Some creations of the mind may be so valuable froneialsiandpoint that we do not want to restrict their

use. For example, it is not possible to obtain protedtiotheorems or discoveries of general laws of nature.
That is why Einstein could obtain patent protection for rhany refrigerator innovations but not for the
general theory of relativity. And one must be careful a@tssign property rights unnecessarily or to obvious
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Identifying situations in which compulsory licensing carenhance welfare.From the foregoing, it
should be clear that compulsory licensing has two mainogpdsing effects on welfaf@. First, it
reduces the incentives to innovate in the long*furthe impact on social welfare of a fall in the

incentives for innovation is potentially very largedagqual to the reduction in total surplus (area Il +
CS in Figure or 2) that results from a lower number oflpct and process innovations. A lower rate
of innovation means less profits (area Il) and lowarsconer satisfaction (area CS). This negative
effect will be largest when the products that competitoesufacture when having access to the
requested IP are close substitutes to those of thddBrho

The second, beneficial effect is that compulsory licenmay increase competition in the short term,
thus contributing to eliminate the deadweight loss of mapikster (area L in Figure 2) and to
increase consumer welfare in the short term (ajeaThis effect will be largest when the degree of
market power derived from the exercise of the IP rightéstest’ That is, when the right to exclude
embodied in the IP right leads to the exclusion of allmetition in the downstream market, such as
when access to the IP is indispensable to carry andasson that market. Compulsory licensing may
also have a positive effect on consumer welfareéridghg run if it facilitates the development of new
products for which there is potential demand.

Determining which of the two effects is quantitativetost important is extremely difficult, since the
welfare-increasing and welfare-decreasing effects afompulsory licence cannot be accurately
balanced, eitheex anteor ex posf? Approximations are therefore necessary. A first exipration

involves comparing areas CS + Il (the welfare costapfipulsory licensing) and Il + L (the welfare
benefit of compulsory licensing), or simplifying areaS @nd L, which is no doubt a complex
exercise. Howevelin general, compulsory licensing is likely to have an aleregative impact on

welfare (i.e., area CS is likely to be large than drpa This is true for two reasons. First, the
available evidence indicates that innovators do not gneyapropriate the entire social value of
their innovations, and that most of the value of the pesducts and processes are sooner or later
passed on to consuméfsSecond, area L may also be small because compulsargitigemay not

39

40

a1

42

43

ideas. For example, McDonald’s could not protect the ast-franchise idea, nor Wal-Mart the idea of
having large superstores.

“Welfare” in this context refers to social welfgthe sum of consumer and producer surpluses)--the measure
economists mainly advocate for evaluating competitiorcpolbee MottaCompetition Policy: Theory and
Practice 2004; Williamson, “Economies as an Antitrust Defence: ThelfAke Tradeoffs,” American
Economic Reviewl1968; Schmalensee, “Sunk Costs and Antitrust Barriers ty,E#tmerican Economic
Review 2004. Most of what follows does not depend on whether we ui s@ifare or the more narrow
measure of consumer welfare that the courts and competiitborities typically use for evaluating antitrust
issues.

See, e.g., Gilbert & Shapiro, “An Economic AnalysidJoflateral Refusals to License Intellectual Property,”
Proceedings of the National Academy of Sciences, W9%6, page 12754 (“An obligation to deal does not
necessarily increase economic welfare even in the shoriirithe long run, obligations to deal can have
profound adverse incentives for investment and for the creatimtellectual property. Although there is no
obvious economic reason why intellectual property should baimarfrom an obligation to deal, the crucial
role of incentives for the creation of IP is reasonughoto justify skepticism toward policies that call for
compulsory licensing.”) See also Motta above note [ Je@g (“If antitrust agencies tried to eliminate or
reduce market power whenever it appeared, this would haveethenental effect of eliminating firms’
incentives to innovate.”).

When that is the case, the difference between the pricevtiidd prevail under compulsory licensing (R
Figure 2) and the price without compulsory licensingriAFigure 2) is largest, and hence consumer surplus
(CS) is smallest.

Evans, “How Can Economists Help Courts Design CompetiRioles? An EU and US Perspectivé/orld
Competition forthcoming 2005.

Professor Nordhaus of Yale University, one of thesatas authors on the economics of innovation, finds
using data from the U.S. non-farm business sector that itorevare able to capture about 2.2 percent of the
total surplus from innovation. These findings imply, fiteat the private incentives to innovate are likely to
be lower than the socially optimal. But also that theekegf market powete factoenjoyed by innovators
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only reduce welfare in the long run, but also in thetstieom?* e.g., by facilitating entry of inefficient
producers, reduced product variety, and collusion.

Balancing these competing economic considerations leati& conclusion that forced disclosure of

IP is only likely to increase long-run consumer wefavhen the following cumulative conditions are

met: (1) the requested IP is indispensable to competd)€2etusal to license causes the exclusion of
all competition from the downstream market; (3) theisef prevents the emergence of markets for
new products for which there is substantial demand; anthé4products to be developed by the

licensees are sufficiently differentiated from thosetwf IP right holder, e.g., because they satisfy
needs that the existing products failed to address. Cond(tigrend (2) ensure that the short-term

welfare loss resulting from a refusal to license igimal (area L is large). Condition (4) implies that

the refusal has a long-run cost as well as a shornt-test. And condition (4) says that the long-run

cost of compulsory licensing — the reduction in the irgeatto innovate is low.

The last two conditions are, arguably, the most ingmort When (1) and (2) fail to hold, the
obligation to deal is bound to have a significant adverfsetedn the incentives for innovation and the
creation of IP, and no social benefit, or at leagtiestionable one, in the short term. However, one
would expect no unilateral refusal to licence when (3) @dold. In those circumstances the IP
holder is likely to be better off by licensing its I®aping some of the rents generated by the new
products at no cost for its own existing business. Herolvords, when (3) and (4) hold, there is likely
to be a mutually acceptable license since total indyswiits when there is a license exceed total
industry profits when the IP holder refuses to license.

8.2.2. Physical Property

Basic rationale for protecting physical property. The basic rationale for protecting investments in
physical property is essentially the same as forgits. Property rights grant the owner the prospect
of returns above marginal cost in the long-run, whigmécessary to stimulate socially beneficial
investment decisionsx ante Again, there is an established consensus in indistdasocieties that
the positive effects of welfare-enhancing investmentghigsical property outweigh the negative
effects of prices above marginal cost for the period inclwtthe property right benefits from
protection. Similarly, while the sharing of physicabperty through a duty to deal will always look
attractiveex postonce a valuable asset has been created, any suclalgeslay risks undermining
the important social benefits of investment and intiosaex ante As with IP, physical property
rights thus create a generally desirable right to exétud&/hat differences remain lie at the margin
and are therefore the exception, not the rule.

The general equivalence of physical property and IP riglst under the duty to deal. It is
frequently argued that unilateral refusals to licenceidRts merit a higher form of deference under
competition law than refusals to supply physical agée®everal reasons are typically advanced, but

is rather limited. Consequently, compulsory licensing is yikel depress innovation from levels that are
inefficiently low, without any significant pro-competitiedfect in the short-term. In terms of Figure 2 above,
this suggests that area CS is likely to be large and.aseall. See Nordhaus, “Schumpeterian Profits in the
American Economy: Theory and Measureme@gwles Foundation Discussion Paper No. 142004),
page 4 and references in footnote 6.

4 Gilbert & Shapiro, “An Economic Analysis of Unilater&efusals to Licence Intellectual Property,”

Proceedings of the National Academy of Sciences US3S,

4% gee, e.g., Demsetz, “Barriers To Entry,” Atderican Economic Revie#r, 48-52 (1982). For an overview

of the literature discussing the economic justificationtffiar protection of protection of property rights, see
Elhauge, “Defining Better Monopolisation Standards,'Ss@nford Law Reviev253 (2003), at 294-305.

4% gee, e.g., Lipsky & Sidak, “Essential Facilities,” Stanford Law Review187 (1999)Gleklen, “Per Se
Legality for Unilateral Refusals to License IP Is @aoiras a Matter of Law and PolicyThe Antitrust
Source (July 2002), available at http://www.arnoldporter.com/pilbs/Legality.pdf; Hovenkamp, Janis &
Lemley, IP and Antitrust: an Analysis of Antitrust Principles Appliediritellectual Property Lawl3-16
(Aspen Law & Business, New York (2002)).
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they are not particularly compelling, whether takemalor in combinatiofi’ First, it is said that the
very purpose of IP rights is to grant a reward to theepviay restricting competition, in return for the
benefits that valuable innovations bring to socfétyBut the same general justification can be
advanced for physical property: the nature, scope, andiaturat protection is the result of a
legislative consensus that property rights confer bestefits to society in the form of desirable
investment activity.

Second, it is said that the basic purpose of IP rightségclude competition and that competition law
should therefore recognise that a legal monopoly is aettrthe reason why IP rights are granted.
This reason confuses, however, the legal monopoly gtaoyethe IP laws and the economic
monopoly that competition law is concerned with. hts do not grant an economic monopoly: this
is only the case where other products on the relevanket are not effective substitutes. Moreover,
there is no intrinsic reason why IP rights should lead higher incidence of economic monopolies
than physical property rights. The question in each casghéther consumers are willing to pay a
sufficient premium for one product over other actualpotential substitutes. The acquisition of
market power by IP owners is thus not automatic but isnapirical mattef? depending on market
conditions faced by the output embodying the creation noovation, and the existence of
substitutes? The same analysis applies to physical propértyt should also be emphasised that
Article 82 EC is generally agnostic towards economic opofies: only the abuse of a dominant
position is illegal and the mere fact of holding an eooit monopoly is not, in itself, unlawful.
Additional elements are needed.

A third reason advanced is that IP merits a higher lef/gdrotection because it can generally be
copied easily and inexpensively and cannot be exhaustegsic&hfacilities are generally more
difficult and expensive to copy and are generally sulbfecaipacity constraints that limit the scope for
misappropriation. These differences are no doubt trsig general matter, but they are simply a
reason why IP rights grant their owner #velusiveright to reproduce the protected matter. Such
exclusivity is not required for physical property, since tiroblems of misappropriation and non-
exhaustion do not arise, to the same extent or atTdle fact that exclusivity may be necessary to
protect an IP right from reproduction does not therefuffer a convincing basis for saying that
Article 82 EC should treat unilateral refusals to dedPirights more leniently than physical property.

The same comment can be made with respect to the soggistt IP rights merit different treatment
because they are limited in tirfe.The duration of protection of property rights — whetbteysical or

47 See Katz, “Intellectual Property Rights and Antitrustidy: Four Principles for a Complex World,” 1

Journal on Telecommunications & High Technology L8256 (2002), at 349 (“[T]he arguments for special
treatment of intellectual property are incomplete. Inddedlarguments for imposing less of a duty to deal on
intellectual property than on other forms of property hawnlmbsappointingly superficial to date. ... [M]ore
rigorous analysis is needed if one is to take seriouglynaents that intellectual property is deserving unique
treatment.”).

48 See Kaplow, “The Patent-Antitrust Intersection: A Reappta 97 Harvard Law Reviewl813 (1984), at
1817.

49 SeeKitch, “Elementary and Persistent Errors in the Economidyasimof Intellectual Property,Vanderbilt

Law ReviewVol. 53 (2000), p. 1727.

%0 Seee.g, Landes & PosneiThe Economic Structure of Intellectual Property Refusals to Dektéllectual

Property: Why LawHarvard University Press) (2003).

5 See 1995 Department of Justice & Federal Trade Commissititrust Guidelines for the Licensing of

Intellectual Propertysection 2.1 (The United States enforcement agentéra to “apply the same general
antitrust principles to conduct involving intellectual propeights that they apply to conduct involving any
other form of tangible or intangible property.”), availmbl  at
http://www.usdoj.gov/atr/public/guidelines/ipguide.htm.

2 See Derclaye, “Abuses of Dominant Position and Inteifed®roperty Rights: a Suggestion to Reconcile the

Community Courts Case Law”, 2@/orld Competition685 (2003) at 700-701 (“More caution must be
exercised when further limiting these rights. ... there aesams to be more prudent when imposing
compulsory licences on copyright holders rather than on ovafi@ther types of property. A difference in
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intellectual — simply represents thatcomeof the balance made by the legislature between teé ne
to provide incentives for beneficial social activitydatme adverse welfare effects of granting owners
exclusive rights or other forms of control over propertlt. does not in itself offer a basis for
immunising certain types of rights from competition lsawutiny or applying more lenient standards.
Moreover, there is no hard and fast distinction betwBemghts and physical property in this regard:
many leases or other rights over physical property sirorter in duration than IP rights (e.g.,
copyrights, which last for the life of the author plus 50y&@rs thereafter depending on the applicable
legal term).

The final reason put forward is that IP rights involwere risky and costlex anteinvestment
decisions than physical property. However, there islear empirical basis for this assertion and a
good deal of real world evidence to suggest that it istniet or at least not universally true. For
example, one of the largest investments in industrialetesi in recent years has been the
infrastructure and government permits required for broatibaternet access and third-generation
mobile telephony. These investments compare favopnsith research and development costs for
valuable IP rights such as pharmaceuticals.

In sum, while the legal definition of IP rights necesgatliffers in certain respects from physical
property, there is no clear basis in economics fgingathat IP rights merit different (i.e., more
lenient) treatment in respect of unilateral refusalse@.d What matters in each case is the impact of
forcing access on the incentives to invest, and het rtature of the property rights at stake.
Economics therefore provides a sound basis for saagP rights and physical property should be
treated essentially the same in analysing unilatef@aits to deal under Article 82 EC.

8.3. THE BASIC LEGAL FRAMEWORK
UNDER ARTICLE 82 EC

Refusal to deal generally under Article 82 EC.Issues of refusal to deal traverse a number of abuses
under Article 82 EC. The abuse of price squeeze, discussdthjptel Five, in essence concerns a
refusal to deal except on terms that would render downstrieats’ activities unprofitable. Tying
and bundling practices, discussed in Chapter Ten, may akm issues of refusal to deal. For
example, an offer to sell product A at a more favourabite pvhere product B is also purchased at
the same time could amount to a refusal to supply productetenthe price for product A on a stand-
alone basis is excessive. Under certain circumstasoes or all of these practices may amount to a
violation of Article 82 EC.

The legal principles concerning the circumstances irclwhirefusal to deal constitutes a substantive
violation of Article 82 EC are, however, narrower @oge than the various other abuses that, in some
sense, involve elements of refusal to deal. In esséme are four main categories of abuse: (1) the
duty to grant a first licence or contract to a competifothe dominant firm; (2) the duty to grant a
second or subsequent licence or contract to a compgtittircumstances where the dominant has
granted a first licence or contract (whether voluntargompulsory); (3) the dominant firm’s duty to
deal with downstream trading parties with whom it doesaomipete; and (4) a duty to deal as a
remedy for another abuse. The decisional practice arsé law to date has primarily dealt with
category (1). In practice, however, categories (2),a3)l (4) are also important and, perhaps, even
more important than category (1) given the extremely smatiber of cases in which compulsory
first contracts have been imposed. The basic scopachf@tegory of abusive refusal to deal under
Article 82 EC is discussed below.

The duty to deal with competitors: first contracts or licences. The first category of abusive
refusal to deal under Article 82 EC concerns the dominemtsf duty to grant a first licence or
contract to a competitor that needs the essential iopcrhpete on a downstream market with the
dominant firm. In this situation, the dominant firm has pr&viously dealt with any rival, but may be
compelled to do so whermter alia, it owns or controls inputs that are essential @njgetition on a

treatment, most probably in the direction of a lower incarsifocompetition law into copyright’s scope than
into the scope of other forms of property, is thereforéfied.”).
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downstream market, the refusal to deal would have seriausybradverse effects on competition,
and no objective reasons are capable of justifyingdhesal to deal. These cases, broadly speaking,
raise issues under the so-called “essential facility'trdoez A refusal to grant a first licence to a
competitor is an example of “limiting production” to thpréjudice of consumers” under Article
82(b); in other words, a case of unlawful foreclostrelhis category of abusive refusal to deal is
discussed in detail in Section 8.4 below.

The duty to deal with competitors: subsequent contras or licences. The second category
concerns the duty to grant a second or subsequent licenoatoact to a competitor in circumstances
where the dominant has already granted a first licencerdract (whether voluntary or compulsory)
to one rival. The refusal to offer subsequent licenge contracts to other competitors involves
elements of foreclosure under Article 82(b) and discrittonaunder Article 82(c). Although both
provisions may apply simultaneously, the core legal issnet so much discrimination, but whether
that discrimination gives rise to unlawful foreclosuf@eival. Discrimination is mainly a vehicle for
causing foreclosure and thus part of the overall condiice important legal consequence of this is
that the dominant firm’s duty to make a subsequent cdntrigic rivals is subject to essentially the
same principles as the duty to make a first contrddiis category of abusive refusal to deal is
detailed in Section 8.4 below.

The duty to deal with downstream trading parties with whan the dominant firm does not
compete. The third category concerns the dominant firm’s dutiestds downstream trading parties
with whom it does not compete. In contrast to the dotgeal with rivals, the dominant firm in this
scenario isnot active on the same level of trade as the custoridée relevant legal provision is
Article 82(c), which prohibits a dominant firm from applgi dissimilar conditions to equivalent
transaction without objective justification. A duty to Hemder Article 82(c) only arises if the
dominant firm has already made a first contract onkiee if it has not, it cannot be discriminating,
either in favour of its own downstream operations owbeh customer¥. An unresolved question
concerns the number of contracts that have to be mmadier Article 82(c). In particular, the issue
arises whether the conditions for discrimination undidicle 82(c) are sufficient for a subsequent
contract or whether it also needs to be shown thahfhe in question is essential for the requesting
party. Section 8.5. explains the principles applied is thgard and concludes that the conditions for
the award of subsequent contracts to customers undete/8#(c) are similar to those governing first
and subsequent contracts with rivals under Article 82(b).

A sub-set of this category concerns situation of ithistion and resale. The essential facility doctrine
does not generally apply in this context, since thereasmeaningful scope for value-added
competition between a dominant firm and its distributorsesellers. The essential facility doctrine
concerns inputs supplied by the dominant firm for trams&dion into a final product made by
downstream firms. A small number of decisions noresisesuggest that the dominant firm may have
a duty to deal with distributors or resellers in dert@rcumstances. These cases in essence concern
situations in which the dominant firm punishes distritsitor resellers for dealing in competing
products and are therefore most accurately charactedgseduations ofndirect harm to a rival by
denying it essential distribution space. Sectiora&b discusses this category of refusal to deal.

% The Community Courts have expressly confirmed that Arfi2{@) is the legal basis of the refusal to grant a

first licence or contract in a number of cases. See, @age 311/84Telemarketing CBEM1985] ECR
3261, para. 26; Case 53/87ICRA and Maxicar v. Renaut988] ECR 6039; Case 238/87¢olvo v. Veng
[1988] ECR 6211; Joined cases C-241/9RPE and ITPv Commission1995] ECR I-743, para. 54; and
Case COMP/38/096Clearstream (Clearing and settlemendlecision of June 4, 2004, not yet published,
available at http://europa.eu.int/comm/competition/antitrust/casesgitrrs/38096/en.pdf (hereatter,
“Clearstream”), para. 222.

% This was confirmed by the Court of First Instancd aubroke Ladbroke sought access to broadcasts of

French horse races for transmission in its betting shopslguBe The Court of First Instance held that no
duty to deal arose, since the owners of the broadcastsneepeesent on the relevant downstream Belgian
market (betting shops) and Ladbroke was already the leading é¢mmpatthis market. See Case T-504/93
Tiercé Ladbroke SA v. Commissid®97] ECR 11-923, para. 130. For a commentary on the judgrseat,
Korah “TheLadbrokeSaga” [1998Furopean Competition Law Reviepp.169-176.
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A duty to deal as a remedy for another abuseThe final duty to deal that may be appropriate under
Article 82 EC concerns situations in which the sulistanviolation is not a refusal to deal, but
another abuse for which a duty to deal is the mostteféeeremedy The usual remedy for the other
abuse will be a cease and desist order in respect opéedis conduct at issue. A cease and desist
order may, however, be ineffective in certain cirstemces to prevent the abuse continuing or to
restore competitive conditions. In this situatiomlusy to deal may be a necessary and proportionate
remedy for the other abuse. This final category isudised in Section 8.6.

8.4. THE DUTY TO DEAL WITH COMPETITORS
8.4.1. Evolution Of The Decisional Practice And Case Law

Physical property. The duty of a dominant firm to grant access to essertiiaigal property was
first developed by the Commission in a series of casése late 1980s and early 1990s concerning
physical infrastructure and networks. A number of earltases arose concerning essential
infrastructure and services in the airline sectorerértingly, most of the access obligations contained
in the early Commission decisions have resulted in llge creating general duties to share the
facilities in questioni® A series of cases involving ports and related fagslithen elaborated on the
duty to deal, including by specifically mentioning for thestfitime the term “essential facility.”
Finally, the Court of Justice iBronnercut back the scope of the duty to deal by laying downtstri
conditions for such a duty to arise.

a. Commercial Solvent§ Commercial Solventis generally regarded as the pre-cursor to the
modern case law on refusal to deal. The Court ofciusiéld that Commercial Solvents abused its
dominant position by refusing to continue supply aminobutand! nitropropane, raw materials for
the production of ethambutol (and for which Commercial&us held unique know-how in Europe)
to Zoja. The basis for the refusal to supply was tlah@ercial Solvents was planning to vertically
integrate into competition with Zoja in the downstreamarket for the supply of the derived product,
ethambutol. Commercial Solvents’ actions were thtentfed to exclude Zoja from the downstream
market by cutting off essential raw materials. The €oated that Commercial Solvents had supplied
Zoja with aminobutanol for some years and only terminatggplies when Zoja started competing
directly with it. In these circumstances, the Chitl that there was an abdse.

b. Cases on airport and airline infrastructureThe earliest case creating a duty to supply
infrastructure access to competitors involve airlir@nputer reservation systems. London
European/Saben® Sabena refused to grant its competitor airline, Londarofiean, access to the
Saphir computer reservation system (which was manag8alisna). London European claimed that
Sabena refused to grant it access to the Saphir systehegrounds that: (1) London European’s
fares were too low; and (2) London European had entruséeldandling of its aircraft to a company

%5 See sources collected at notes 9-10 above.

% Joined Cases 6/73 and 7/%&jtuto Chemioterapico Italiano S.p.A. and Commercial SolventpdZation v

Commissiorj1974] ECR 223.

A similar conclusion was reachedTlielemarketingwhere RTL, a dominant broadcaster, committed an abuse
by refusing to sell advertising space to CBEM, a telentiadk®perator. CBEM had concluded a one-year
agreement with RTL allowing it to conduct telemarketipgrations on RTL's broadcasts through CBEM’s
own telephone number. After this agreement had expired, RTtaiedi that it would no longer accept
advertising spots unless the telephone number used was ttmbwhi advertising subsidiary. The Court of
Justice found that this amounted to an abuse, since RTlusuag its statutory broadcasting monopoly to
reserve the activity of telemarketing services soaivn subsidiary, thereby eliminating competition from
CBEM. See Case 311/8€entre Belge D'études De Marché Télémarketing v SA Compagnie
Luxembourgeoise De Télédiffusion & oth§k985] ECR 3261. See al$tugin/Liptons(OJ 1978 L 22/23),
where the Commission found that the refusal to continue to sepplgtomer with spare parts on the ground
that the customer had established a business in servicing asuptilg of spare parts in competition with the
dominant supplier was abusive.

%8 London European/Saben®J 1988 L 317/47. See al8madeus SabreTwenty-first Competition Policy
Report (1991) p. 73-74 (similar non-discrimination duty imposed ens#itond other large European
computer reservation system owners).

57



16 The Law And Economics Of Article 82 EC

other than Sabena (i.e., tying). The Commission fobatthis amounted to an abuse, since it would
result in the risk of the elimination of London Europeara competitor on the relevant routes.

A similar conclusion was reached British Midland/Aer Lingus® which concerned access to
interlining facilities, i.e., where airlines are aoised to sell each other’s services. Aer Lingus had
long cooperated with British Midland within the frameworkaof international multilateral agreement
on interlining services. However, once British Midlandhaeenced a competing route from London-
Dublin, Aer Lingus terminated its past cooperation andsexf to accept interchangeability of British
Midland’s tickets on the London-Dublin route. This cortedswith the conduct of British Airways —
the other competitor on the route — which continued terline with British Midland. Aer Lingus
also continued its interlining agreement with British widys, while refusing to deal with British
Midland. The Commission found that Aer Lingus’ refusalnt®iline constituted an abuse. This was
based,inter alia, on the importance of interlining services for a viatperation and the risk that
British Midland would be eliminated as a competitor abssecess. The Commission reasoned as
follows:

“Both a refusal to grant new interline facilities and thighdrawal of existing interline facilities may,
depending on the circumstances, hinder the maintenance elpgleent of competition. Whether a duty to
interline arises depends on the effects on competition afefiusal to interline; it would exist in particular
when the refusal or withdrawal of interline facilities &ydominant airline is objectively likely to have a
significant impact on the other airline's ability torstanew service or sustain an existing service on account
of its effects on the other airline’s costs and revemueespect of the service in question, and when the
dominant airline cannot give any objective commercial aeaf®r its refusal (such as concerns about
creditworthiness) other than its wish to avoid helping gaigticular competitor. It is unlikely that there is
such justification when the dominant airline singles out dmaiwith which it previously interlined, after
that airline starts competing on an important route, kniirages to interline with other competitors.”

C. Expansion of the duty to share in the port casdte first case specifically mentioning the
term “essential facilities” was the Commission’teiim decision irSea Containet® Sea Containers
wished to introduce a new fast ferry service to théylad-Dun Laoghaire route, using a wave-
piercing catamaran technology. To do this, it had to oelyupstream port facilities provided by
Sealink, which was also vertically-integrated in sugply of passenger ferry services. Port services
available at the port of Holyhead were found by the C@sion to be an essential facility for the
provision of such services: facilities availableo#tter ports in the same catchment area were not
effective substitutes. The Commission found that, mtrest to the establishment of its own fast ferry
service, Sealink consistently delayed and raised diffeilconcerning Sea Containers’ possible use
of existing facilities in the port, thereby discriminating iaga Sea Containers. In the interim,
however, Sealink had offered Sea Containers access odiswiminatory terms, which made the
interim relief sought by Sea Containers unnecessahe Qommission followed this precedent in a
series of subsequent decisions regarding ports and reléestructure in other Member Stafés.

d. Narrowing of the scope of the duty to deal in Bronn&espite various Commission

decisions granting of access to physical infrastructbeelegal conditions under which access could
be ordered were not clarified in any judgment of the Canmitp Courts. This opportunity arose in

Bronner a preliminary reference from an Austrian court. Tuoairt of Justice was asked to establish
the circumstances under which a newspaper group, Mediapitihta substantial share of the market
for daily newspaper refusing access to its home-delimetywork would engage in abusive conduct.
Mediaprint, the owner of the delivery scheme, providederdes of services to an independent

%9 British Midland/Aer Lingus OJ 1992 L 96/34. See al$AG-Flughafen Frankfurt/Main AGOJ 1998
L 72/30 (access to airport ground handling services).

8 Sea Containers v. Stena Sealfiiiterim measures), OJ 1994 L 15/8.

1 See, e.g.Port of RedbyQJ 1994 L 55/52 (refusal by Danish Government to allovoBant A/S to build a
new port in the immediate vicinity of the port ofddy or to operate from the existing port facilities atBy
found abusive)Port of Elsinore Commission Press Release, IP/96/456 (refusal by Daonsrgnent to grant
access to Elsinore port to the shipping line Mercandiadotes between Elsinore and Helsingborg found
abusive); andrish Continental Group CCI Morlaix-Port of RoscafXVth Competition Policy Report (1995),
para. 43 (refusal by CCI Morlaix to grant access th l@entinental to Roscoff port for services betweelahe
and France found abusive).
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publisher, including home delivery of one of its daily spapers. The home-delivery scheme did not
appear to have been sold independently, but formed partasfkage including the printing and sale
in kiosks of the daily newspaper in question.

The Court of Justice strongly suggested that Mediaprintioaduty to grant Bronner access to its
home-delivery service. In so doing, it confirmed a banmof important points in respect of the duty
to deal. First, the Court confirmed that the indispettisabf the requested product for competitors is
a critical element of any duty to deal. It held thiawould still be necessary...in order to plead the
existence of an abuse within the meaning of Article 8[2jt. anly that the refusal of the service
comprised in home delivery be likely to eliminate alingeetition in the daily newspaper market on
the part of the person requesting the service and thatrefudal be incapable of being objectively
justified, but also that the service in itself be indisgable to carrying on that person’s business,
inasmuch as there is no actual or potential substituésistence for that home-delivery scherffe.”
Second, in assessing “indispensability,” the questionwhbeether there were “technical, legal or even
economic obstacles” to making an alternative fagilitdicating that a strict test appli&tl.

Finally, when assessing the ability of competitordewelop their own facilities, the standard was not
whether the requesting party could develop another fadilitywhether a company operating on the
same scale as the dominant firm could do so, i.e., @ttolg standard based on an equally-efficient
entrant® Taken together, the Court’s judgment and the opinichef\dvocate General advocate a
less interventionist approach to refusals to deal uAd@le 82 EC and display a greater recognition
of the underlying policy and welfare considerati®hs.

IP rights. The evolution of the law on compulsory licensing of ights under Article 82 EC has
tracked a similar path to that of physical property.th&t outset, the judgment of the Court of Justice
in Volvo/Renaulsignalled a cautious approach to the duty to grant a kcender Article 82 E€®
Shortly thereafter, however, an extreme case arddagil where the Community institutions treated
the duty to licence IP rights as a sub-set of the &atdacility analogue developed for physical
propertyf37 This culminated in the expansion of the duty to shara gontroversial Commission
interim decision inMS Health® followed later byMicrosoft®® The most recent development — the
judgment of the Court of Justice liS/NDC® — signals a return to a more orthodox position.

62 Judgment of the Court of JusticeBronner, above note 3, para. 41.

% Ibid., para. 43.
% |bid., paras. 44-45.

% For commentary orBronner, see Treacy, “Essential facilities: is the tide turRingl998] European

Competition Law Review.501-505, Hancher “A Review of Bronner” [1998pmmon Market Law Review
p.1289-1307, and Temple Lang, “The Principles of Essential fieilih European Community Competition
Law — The Position Since Bronned,.” of Network Industrie375 (2000).

% See, e.g., Case 238/8B Volvo v. Erik VengUK) Ltd [1988] ECR 6211Volvo hereinafter). See also Case
53/87 Consorzio italiano della componentistica di ricambio per autoveianll others v. Renau[i988]
ECR 6039 (Renault hereinafter), which was decided on the same dayoas on substantially the same
grounds.

5 Case IV/31.85IMagill TV Guide/ITP, BBC and RTBJ [1989] L 78/43; Case T-69/8Radio Telefis
Eireann (RTE) v. Commissidt991] ECR 11-485, Case 70/8bhe British Broadcasting Corporation and
BBC Enterprises Ltd. (BBC) v. Commissid®91] ECR II-535, and Case T-76/8ependent Television
Publications Limited (ITP) v. Commissi§t991] ECR 1I-575 (togetherMagill CFI judgment”); affirmed
on appeal in Joined Cases C-241/91 P and C-242Radk Telefis Eireann and Independent Television
Publications Limited (RTE & ITP) v. Commissijd®995] ECR I-743 (hereafteMagill ECJ judgment”).

% IMS Health/NDG OJ 2002 L 59/18 (interim measurei$ Interim Decisiorhereinafter).

% Case COMP C-3/37.79¢icrosoft, Commission decision of March 24, 2004, not yet publishdrésoft
hereinafter).

0 Case C-418/Q1IMS Health v. NDC Healtjudgment of April 29, 2004, not yet reportdéM$ preliminary
ruling hereinafter)
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a. Volvo/Renault. The first Court of Justice judgments concerning compylgzensing under
Article 82 EC wereVolvo and Renault The cases concerned the ability of an after-ssdegice
provider to obtain registered design rights for particadarmodels from the manufacturer. The Court
of Justice ruled that the freedom to refuse to licendelRmight was at the core of the subject matter
of the exclusive right and concluded that the refusal to kcansrotected design, even in return for a
reasonable royalty, was not in itself abusive. Howetha, Court did not adopt per selegality
standard. It made clear that the exercise of an excliBinght could be in breach of competition law

if it involved “additional abusive conduct”such as the arbitrary refusal to supply spare parts to
independent repairers, the fixing of prices at an unfael|®r the decision to cease producing spare
parts for a particular car model, even though manyafategat model were still in circulation.

b. Magill.”* The only case in which the Community Courts have upheldyatdlicence an IP
right is Magill. Broadcasters in the United Kingdom and Ireland — BE€,BRTE and ITP — each
published weekly television guides containing details of tbein TV programmes. These listings
were a by-product of their main activity as broadcastedsdid not require any specific investment or
embody any literary or artistic value. Magill wantedpublish a comprehensive weekly TV guide
with all broadcasters’ listings — a product for whiclkrthwas unsatisfied consumer demand — and
requested the TV listing information from the three Hozesters. The broadcasters claimed their TV
listings were protected by copyright and refused to makafoenation available. The Commission
ordered the three broadcasters to provide Magill withrtfemation it had requested. The Court of
First Instance upheld the Commission’s decision thathhee broadcasters had abused the dominant
position which they held on the markets for their telemprogramme schedules, which was further
upheld by the Court of Justice.

The Court of Justice established that the refusatémtie an IP right was not in itself an abuse by a
dominant firm, but could be regarded as such in “exceptionairstances’ The Court regarded
three circumstances iMagill as exceptional. First, “the information was indispdes for the
production of a comprehensive TV program guide coverihgha TV channels, a new type of
product for which there was a clear and unsatisfied comsdemand.” Second, “the TV companies,
by refusing to provide essential information, were morisimg the separate market for TV program
magazines/® And third, “there was no objective justification ftve refusal.”

C. Ladbroke.” Ladbroke, an operator of betting shops in Belgium, comgdhito the
Commission that its French competitor, Paul Mutuel irgonal (PMI), should be required to grant a
license of its copyright for televised pictures and socormentaries on French horse races. On
appeal following the rejection of Ladbroke’s complaint bg Commission, the Court held that the
Magill principles did not apply to a refusal by certain Frenote reourse operators to allow
Ladbroke’s betting shops in Belgium access to the lieadcasts of French horse races to which the
French operators held the IP rights. This was bedsadleroke was not only already present on the
Belgian market in question, but was in fact the leadingnigebperator. In other words, access to
French race broadcasts could not, in fact, have beenteddor Ladbroke’s activities in Belgium.

' Renault above note 53, paras 15-16 (“The mere fact of securing thethefraai exclusive right granted by

law, the effect of which is to enable the manufacture ahel af protected products by unauthorised third
parties to be prevented, cannot be regarded as an abusivemgeliminating competition. Exercise of the
exclusive right may be prohibited by Article 8[2] if it giveise to certain abusive conduct on the part of an
undertaking occupying a dominant positipn

2 See sources collected at note 67 above.

3 Magill ECJ judgment, at para. 50.

™ bid., paras. 53-54.
S bid., para. 56.
® |bid., para. 55

" Above note 54. For a detailed commentary on the judgrseet,Korah “The Ladbroke Saga” [1998]

European Competition Law Revigmp.169-176.
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d. IMS Interim Decision.In 2001, the principles established for abusive refusalicéace
culminated in controversy in th&S Interim Decision The case concerned a copyright-protected
data analysis structure in Germany, referred to as'iB60 brick structure,” which divides the
German territory into 1,860 geographic units or “bricks."e3édbricks are designed to group doctors,
patients, and pharmacies so as to allow the reporting ofplcautical sales data in a way that is
useful for calculating the compensation of pharmaceutioaipany sales representatives. This
aggregation of territories is also necessary forareasef German data protection law, which prevents
disaggregation of data to a level lower than three phaesiadhe bricks — which were designed by
IMS with certain input from pharmaceutical company usewgere mainly comprised of groupings of
postcode areas. Crucially, however, these groupings mar@redetermined, but required some
segmentation by IME

In 2000, two companies established in Germany by forme$ pefsonnel, NDC Health GmbH
(NDC) and Azyx Deutschland GmbH (Azyx), entered the Germarket. (Their parent companies
were direct competitors of IMS in the EU and elsewhelethen became apparent to IMS that the
brick structures used by these companies’ data servioesng§ infringed IMS’s copyright in the
1860 brick structure. To prevent NDC and Azyx from furtbseing its copyright, IMS obtained
injunctions against these companies from the Germamtsco On December 19, 2000, NDC
complained to the Commission that IMS should be fotoelicense the 1860 brick structure to its
competitors so that they could continue to use it ta affga services that competed with IMS’s.

On July 3, 2001, the Commission adopted an interim decistoehviound that customers gave input
in the development of the 1860 brick structure, and thaisthatture had becomede factoindustry
standard for wholesaler pharmaceutical data presemtatiGermany. These factors made the 1860
brick structure an “essential facility” that had to beada available, on “reasonable terms,” for
incorporation in competing NDC and Azyx services. The imtadecision seemed to apply two
different legal tests, without explaining the relationstepMeen them. First, the Commission applied
theBronnercriteria to IP rights, without referring to the atitatial criteria for compulsory licensing of
IP rights established iMagill.”® Later in the decision, the Commission suggested tieaktyill
“exceptional circumstances” were present in the IMS ,césg did not refer to any of the
circumstances cited iMagill. Instead, the Commission relied on the following comatitens:

(1) IMS had created, in collaboration with the pharmacauindustry over a long period of time, a
brick structure which has become e factoindustry standard for the presentation of regional data
services; and (2) IMS was excluding all competition from mharket for regional data services by
refusing, without objective justification, to licendaist structure to competitof$. Importantly, the
Commission found that, contrary to what was suggestédaigill, there was no requirement for a
refusal to supply to prevent the emergence of a “new ptbitucrder to be abusivé.

8 The following emerged from litigation in the German ¢swoncerning the copyright. In the first place, one

third of bricks in the 1860 Brick Structure do not correspond &icpde areas at all. Further, the vast
majority of bricks contain two or more postcode areas (arshme cases, up to 28 postcode areas). As there
are approximately 8,200 postcode areas in Germany, there wexy farge number of permutations and
combinations for each brick in terms of the postcode areagcwafion that it ultimately contained. the
design of the brick structure was not therefore objectipebgletermined or unavoidable. See judgment of
the Landgericht Frankfuriof November 16, 2000 itMS/Pharma Intrane{“The [1860 Brick Structure] is a
collective work within the meaning of sec. 4 Intellectuabderty Rights Act. This is becaughe
organisation of the pharmaceutical data and, indeed, especially that datatsation within a particular
area structure constitutes a personal intellectual creati@hjective criteria do not require dividing the area
of the Federal Republic into 1,860...market segments. luchmather the case that choosing the size of the
individual segments is the result of a subjective prooésgeighing and balancinghe underlying basis for
the market segmentation is only partially such generally adidessata as the municipality directory of the
German Federal Post Office and cartographic materials. lunslisputed that a multitude of additional
criteria are involved in segmentirijy (translation from German original) (emphasis added)

9 IMS Interim Decisionabove note 68, para. 70.
8 |bid., para. 180.

8 Ibid.
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Following an appeal by IMS, the President of the CourFio§t Instance granted a stay of the
Commission’s interim decisidf. Unusually for an interim measures application, theitkeas was
critical of the Commission’s substantive analysisdifig that there were “strong prima facie grounds”
to doubt the correctness of the legal anafsis. particular, the President noted that the “exceptional
circumstances” of thmagill case were potentially very different frdMS. The President noted that
there were, at first sight, “a number of potentiathportant differences” betwediagill and thedMS
case: the requesting parties in the IMS case did ndt teioffer any new product on a separate
market, but wished to compete with IMS on the same nhbskeffering essentially the same services.
The President concluded that this interpretation of éxeeptional circumstances iMagill
“constitutes, at first sight, an extensive interpietatof that notion” and that there were serious
grounds to doubt the correctness of the Commissioaig/i

e. IMS preliminary ruling® Shortly after the Commission’s interim decisiodMsS, a German
court hearing the copyright infringement dispute between I8l its competitors sought a
preliminary ruling from the Court of Justice on thgdkeconditions for a compulsory license under
Article 82 EC.  Although the wording of the questions wamewhat obscure, the reference in
essence sought to clarify a number of the Commissifindings in the interim decision adopted
against IMS.

The Court of Justice made a number of important findingarcéng the scope of the duty to licence
under Article 82 EC. It first confirmed the long-estsiéd principle that the mere refusal to license
an IP is not in itself an abuse, but that, in exceptiomalimstances, the exercise of an exclusive right
by the IP owner may be linked to abusive conduct. Sedbadzourt held that, for the refusal by a
dominant IP owner to give access to a product or semitisgensable for carrying on a business to
be abusive, three cumulative conditions must be satigflddhe refusal prevents the emergence of a
new product for which there is a potential and unsatisfi@isumer demand; (2) the refusal is
unjustified; and (3) the refusal excludes competition on thensiecy market.

The Court then elaborated on these conditions in sekespécts. First, with respect to the issue of
whether the existence of two markets — that is an upstnearket for the supply of the IP and a
downstream market where the IP is used for the producti@nather product or service — is a
necessary condition for a compulsory license of anitiRpted that it is enough in this regard to
identify a “potential” or “hypothetical” upstream market. Thus, ‘it is determinative that two
different stages of production may be identified and that éhe interconnected, the upstream product
is indispensable in as much as for supply of the downstreatngir’

As regards the emergence of a new product, the Courtuttattthat for a refusal to license to be
abusive®®

“[T]he undertaking which requested the license does not intehhitoitself essentially to duplicating the
goods or services already offered on the secondary markéebywiner of the copyright, but intends to

8  Case T-184/01 RMS Health Inc. v. Commissipf2001] ECR 11-3193, para. 102. The President's Order was
confirmed on appeal by the President of the Court of JustiCase C-481/01P(RYDC Health v IMS Health
[2002] ECR I-3401. IMS’s appeal was discontinued following thdvawal of the interim decision by the
Commission in 2003 on the grounds that, following the withdrawalappeal had no further object. See
Order of the Court of First Instance in Case T-1840& Health Inc. v CommissipMarch 10, 2005, not yet
reported. The national case that led to the prelimindityg of the Court of Justice in principle continues in
Germany, although it is not clear what practical impacoitld have in circumstances where, as the Court of
First Instance has now confirmed, none of the Commissfiolisgs produce legal effects today.

8 |bid., para. 106.
8 bid.

8 Case C-418/01IMS Health GmbH & Co. OHG and NDC Health GmbH & Co.,§@lgment of April 29,
2004, not yet reported.

8 |bid., para. 44.
8 bid., para. 45.
8 |bid., para. 49.
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produce new goods or services not offered by the owner ofight and for which there is a potential
consumer demand.”

Finally, on objective justification, the Court noted thiae assessment of potential justifications must
be conducted by national courts on a case-by-case basis.

f. Microsoft. In March 2004, the Commission issued an infringement decisigainst
Microsoft, following a lengthy investigation. It found thiticrosoft had a virtual monopoly in
personal computer (PC) operating system software throughareus Windows products. PC
operating systems are frequently connected to a more fubweulti-user computer or “server,”
which allows several PC users to share multiple fiitet, and group and user administration services.
Microsoft is also active in supplying workgroup server afing systems, where it faces competition
from a range of other vendors with their own propriet&aghnologies. Microsoft's PC operating
system near-monopoly gives it control over the prepreprotocol specifications that allow a PC to
interoperate effectively with a server operating syste

The Commission’s case is that Microsoft has refuseslipply the protocol specifications contained in
its PC operating systems to competing stand-alone vendsesvafr operating systems or has done so
on discriminatory terms, thereby reducing the interophtyldf competitors’ products with its
dominant Windows PC operating system product. It considhets Microsoft's advantages over
competitors in this regard are not only due to the intiexeperiority of its server operating system
products over rival products, but because of the unfair hgndamed by rivals who lack full
interoperability with the Windows PC operating system produ®ver time, the Commission
considers that, if this situation persisted, thereriskathat competing vendors would be eliminated
from the market. The Commission therefore requireda aemedy, that Microsoft should draw up
detailed lists of protocol specifications to enabledtipiarties to interconnect with Microsoft Windows
client and server operating systems so that a nonektitroperating system could replace a Windows
server without loss of functionality. The objectivetbé remedy is therefore to allow competing
workgroup server operating system vendors to have the saeleof interoperability as Microsoft
achieves between its PC and server operating system prétucts

The Commission’s legal analysis is something of aidyb®On the one hand, it recalls the traditional
criteria for a duty to licence as establishe¥aivg Magill, Ladbrokeand other caséS. On the other
hand, the Commission also indicated that the crifleria duty to licence established in these cases
were not necessarily exhaustive and that a duty maybelsppropriate in other circumstandesin

the case at hand, the Commission relied on a sefiefctors to justify a duty to licence:
(1) Microsoft’s conduct was part of a general patterroatiaict, including another abuse (tyifg)2)
Microsoft discriminated by supplying certain vendors but noerstf (3) Microsoft terminated past
voluntary disclosures of interoperability informati¥n(4) there was a risk of elimination of
competition on the server operating system because petedality information was of “significant
competitive importancé® and there are no substitutes for Microsoft providing thisrmation®

8 On June 7, 2004, Microsoft appealed the Commission’s Dacisefore the Court of First Instance.

Suspension of the Decision was refused by the Order of és&dEnt of the Court of First Instance in Case T-
201/04 R Microsoft Corporation v Commissipiecember 22, 2004, not yet reported. The Order does not
enter into detail on the merits of the Commission’s salisganalysis, since the parties agreed in advance,
for purposes of the interim measures stage, that Miftro&d aprima faciecase on the merits, i.e., an
arguable case.

% Microsoft ibid., paras. 548-554.

%1 Ibid., para. 555. The Commission also refers to the judgiméne Case T-198/98licro Leader Business v.

Commissior{1999] ECR 11-3989 to conclude that “the factual situations whiegeexercise of an exclusive
right by an intellectual property right holder may constitut@lause cannot be restrictecbteparticular set
of circumstances.” (para. 557) (Emphasis in original.).

% |bid., Section 5.3.1.1.3.1.

% |bid., paras. 574 et seq.

% |bid., paras. 578 et seq.

% |bid., para. 586.
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(5) Microsoft’s refusal adversely impacted on technical ldgveent and consumer welfate(6) a
duty to disclose the specifications did not affect Miofts incentives to innovate: source code
information — which might allow competitors to developre products — would not be discloséd:;
(7) interoperability information disclosure was comnimrhe software industry? and (8) disclosure
was consistent with EU legislation on the protectibeoftware programs?

8.4.2. The Legal Conditions For A Duty To Deal With
Rivals Under Article 82 EC

Summary of the relevant conditions. From the decisional practice and case law, the folgwi
minimum conditions apply to a refusal to deal under At EC: (1) there is a refusal to deal;
(2) the requested party is dominant on an upstream “markettidosupply of the input and the anti-
competitive effects of the refusal arise on a second stoeam “market;” (3) the input in question is
essential for competition on the second market, irséimse that it cannot be duplicated or can only be
duplicated at an uneconomic cost; (4) the refusal to dealdweliminate competition on the second
market; (5) at least in the case of IP rights, the réfosdeal prevents the emergence of a new product
for which there is consumer demand; and (6) no objeciwvssiderations justify the refusal to deal.
Each of these conditions is examined in detail below.

Condition #1: a refusal to deal. The Community institutions have applied an expansive
interpretation to the criterion that the dominant fimust have engaged in a refusal to deal. In
Deutsche Postthe Commission made clear that “the concept of aéftes supply covers not only
outright refusal but also situations where dominant firmaske supply subject to objectively
unreasonable term$®* The Commission has not explained in detail what ansoimtobjectively
unreasonable terms.” One approach is to say that thex constructive refusal to deal where the
dominant firm insists on a price that is “excessiveé’Excessive” in this context does not mean
exploitative within the meaning of Article 82(a), but ingglia price at which an equally efficient
downstream operator would not be profitable. This raige#ar issues to the price squeeze principle,
discussed in Chapter Seven. In simple terms, a pgigeeze arises where the terms upon which the
dominant firm sells an upstream input would cause the domifinar's own downstream operation to
lose money if it had to pay the same upstream inpu¢ psaivals. Thus, if the input price offered by
the dominant firm would render its own downstream operatiopsofitable if they had to pay it, the
price demanded by the dominant firm would generally amoumttmstructive refusal to dedf.

The Commission has also considered dilatory tactias éhgminant firm as tantamount to a refusal to
deal. For example, in thdolyhead harbourcase, the Commission made extensive reference to wha
it categorised as a dilatory or bad faith attitude bydibrainant harbour operator, Sealink, towards the
requesting party, Sea Containers. The Commissiomi iné Sealink™ (1) consistently delayed and
raised difficulties concerning Sea Containers’ possitdeafi®xisting facilities on the west side of the

% |bid., paras. 666 et seq.

9 Ibid., Section 5.3.1.3.

% |bid., para. 714.

% |bid., paras. 730 et seq.

190" 1bid., paras. 743 et seq.

191 Deutsche Post AGDJ [2001] L 331/40, para. 103.

192 This is not necessarily decisive in all cases, howevAs discussed in Chapter Five, there may be

circumstances in which the dominant firm's downstream ojpesatan support lower returns on one product
where other, differentiated products yield higher returrise main reason for this is the presence of common
costs for the dominant firm and different consumer prat@® over the final products. In these
circumstances, a stand-alone provider of one product might nableeto compete on the basis of the
dominant firm’s prices in one market, without implying ttia dominant firm's prices are anti-competitive.
But the point made in the text is valid as a general matte

103 SeeSealink/Sea Containerabove note 6, paras. 70-74.
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port; (2) delayed in making known its willingness to pe¢iea Containers to operate from temporary
facilities, at its own expense, on the eastern sidéherport, until such time as the redevelopment
works required them to be moved; (3) did not conduct its reggmis with Sea Containers by
proposing or seeking solutions to the problems it veasng and that its rejection of all of Sea
Containers’ proposals without making any counter offeatt@mpting to negotiate; and (4) gave itself
rapid approval for its own fast ferry service. Then@nission concluded that this attitude was
“entirely negative and consisted of raising difficultiesid was not consistent with the obligations on
an undertaking which enjoys a dominant position in relatm an essential facility. A similar
approach was taken @learstream where the Commission contrasted a cooperative attitwesrds
one customer with a dilatory attitude towards anothero&ear:**

Condition #2: two “markets.” It has always been understood that the duty to deal uhder
“essential facility” principle and Article 82 EC onlpplied in vertical situations, that is an upstream
market for the input in question and a downstream marketich that input is essential. As the
leading treatise on U.S. antitrust law — where the tlujeal was first developed — states, “it should
be clear from the outset that the essential faddlitytrine concerns vertical integratiof?> The same
view has been taken in a wide range of articles, cartaries, and other sources of reference on the
duty to deaf®®

a. Basic rationale. The rationale for the two market requirement has le¢n clearly
articulated in any decision or case under Article 82 Bt it seems to reflect the principle that
monopoly power which results from a legitimately-acquipeaperty right cannot be objected to in a
single market context (except, perhaps, where there is stxeegricing). It is generally pro-
competitive to allow a firm to keep these advantagestself in one market and to expect rivals to
develop their own product8! The same does not hold good where a dominant firm seels its

104 Clearstream above note 53, paras. 293 et seq. SeelllSolnterim Decisionabove note 68, para. 174.
IMS had obtained preliminary injunctions against two competitbtiDC and Azyx, to stop suspected
copyright infringements. After these injunctions had beerirmddaNDC and Azyx requested a licence from
IMS, offering sums of 10,000 DM and 100,000 DM, respectivel)S Irefused these requests on the
grounds,nter alia, that the proposed licence fees were insufficiente Chmmission rejected this argument
and suggested that, even if the initial offers were corgidiero low by IMS, it should have made a counter
offer or indicated what a reasonable fee would have been.

195 See Areeda & Hovenkam@ntitrust Law,1996, Vol. IlIA, T 771.a. See also Faull & Nikpay)e EC Law of
Competition(1999) 625-626.

1% See, e.g., Temple Lang, “Defining Legitimate Comijuetitcompanies’ duties to supply competitors and

access to essential facilities,” EBrdham International L. Jour (1994) 437, at 488 (“A vertically integrated
company is not necessarily obliged to provide accessdoildyf that other companies wish to use if it is not
providing them to any independent users. The key test seeb®s whether its upstream operations are
merely part of the same business, or separate in nataled)in Hawk (ed.), 1994 Fordham Corporate Law
Institute (1995) 245-313; Temple Lang, “The principle of esseffifiglliies and its consequences in
European Community competition law,” 1996, Oxford, RegulaRulicy Institute, 19-46; Temple Lang,
“The principle of essential facilities in European Commun@mpetition law — the position since Bronner,”
Journal of Network Industrie€2000), 375-405; Doherty, “Just what are essential faciiti@® Common
Market Law Rev(2001) 397-436; Owen, “Determining optimal access to regulasehsal facilities,” 58
Antitrust L. Jour, 887, at 888 (“Access problems arise generally when tliedetk monopolist is partially
vertically integrated”); Bishop and Overd, “Essentialcifiges: The rising tide,” [1998]European
Competition Law Reviewl83 (“The argument for such a requirement is that it migtrease competition in

a downstream market to the benefit of consumers”); Bangifirhe Bronner Case - a turning point for the
essential facilities doctrine?” [2000] European Competitiaw [Review, 59 (“The most important of these
are that the facility must be necessary for a firmammete in a related market and that the competing firm
must lack the ability to duplicate the facility”). Salso Advocate General JacobsOscar Bronngabove
note 3, para. 61: “[W]here access to a facility is @qmdition for competition on a related market for goods
or services for which there is a limited degree of iftangeability” (Emphasis added). For U.S. case law,
seeAlaska Airlines v. United Airline948 F.2d 536, 544 t(QCir. 1991), cert. Denied, 503 U.S. 977 (1992)
(“When a firm’'s power to exclude rivals from a facilgives the firm the power to eliminate competition in a
market downstream from the facility, and the firm excluatdeast some of its competitors...”).

197 The point was well put by Advocate General JacolBrdmner, above note 3, para. 57 (“In the long term it is

generally pro-competitive and in the interest of consunterallow a company to retain for its own use
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control over an input in one market to restrict contipet in another market where that input is
essential for competition. This might loosely be dégd as anti-competitive leveraging, which is
sometimes regarded as unlawful under competition law. Gdropdaw tolerates a monopoly in one

market — the incentives that drive innovation are gadlyebeneficial to consumer welfare in the long
run in a single market context — but does not allow a fonuge its control over an input that is
essential for competition to create a monopoly indbeond market. Put differently, an input that
allows a firm to enjoy a monopoly in one market issidared a legitimate competitive advantage,
whereas using control over that input to monopoliseratiekets is not regarded as competition on
the merits.

The need for two markets also has a strong rationdle @ases because the owner has certain core
moral rights in the protected matter. These coresighe sometimes referred to by the Community
Courts as the “essential functiotf® For purposes of Community law, the “essential functioindn

IP right protects the moral rights of the authortthie work and ensures incentives and rewards for
creative efforts by granting the owner the exclusive sighf reproduction and commercial
exploitation of the protected wotk® It is only when the intellectual property right holdeses the
rights for a purpose which goes beyond their essefuiigtion, and seeks exclusivity in a market
separate from that to which the intellectual propeefates, that anti-competitive conduct can be
alleged, and the essential facility doctrine can apBlyin other words, the “exclusion” caused by IP
in the market to which it relates is the key compométite owner’s core moral rights.

These principles have been consistently reflectetiercase law on IP rights. Wolvo/Renaultthe
Court of Justice held that it was not abusive in itBelfcar manufacturers to refuse to licence third
parties that wished to compete in the manufacture dad&the protected body panels. The reason
for this conclusion was that a contrary interpretatiayuld deprive the IP owner of the exclusive
rights granted by national IP laws and recognised undem@mity law™* The Community Courts
adopted a similar approachNagill. In that case, various TV companies were found to haveedbus
their dominant position on the separate markets for idgnams and the magazines in which they
were published by relying on national copyright in thmgram schedules to prevent the publication
by a third party of a new comprehensive guide to theiklygarogram listings. The Court of First
Instance found that the broadcasters’ conduct went dgortal the “essential function” of their
copyright:

facilities which it has developed for the purpose of itsifess. For example, if access to a production,
purchasing or distribution facility were allowed too easilere would be no incentive for a competitor to
develop competing facilities. Thus while competition wasgased in the short term it would be reduced in
the long term. Moreover, the incentive for a dominant ualieg to invest in efficient facilities would be
reduced if its competitors were, upon request, able to tiatgenefits. Thus the mere fact that by retaining
a facility for its own use a dominant undertaking retainsadvantage over a competitor cannot justify
requiring access to it.”).

1% RTE & ITP v. CommissigrECJ judgment, above note 67, para. BUE v. CommissiorCFI judgment,

above note 67, para. 70. For national cases, sePleligs Electronics NV v. Ingman L{d998] 2 CMLR
839, 853;Sandvik AB v. KR Pfiffner (UK) L{d999] EuLR 755, 787; andMSO v. Automobile Association
[2001] ECC 272, 278.

199 See Cases 55/80 and 57M0sik-Vertrieb membran GmbH et K-tel International v. GENI81] ECR 147,
paras. 12-13; and Case 158M@rner Brothers and others v. Christiang@®88] ECR 2605: “The two
essential rights of the author, namely the exclusive righpesformance and the exclusive right of
reproduction, are not called in question by the rules of thaty,” (para. 13).

10 See, e.gRenault above note 53, paras. 15-16) (“...the mere fact of securinigethefit of an exclusive right

granted by law, the effect of which is to enable the matwfacand sale of protected products by
unauthorized third parties to be prevented, cannot be rejaslean abusive method of eliminating
competition. Exercise of the exclusive right may be pitddbby Article 8[2] if it gives rise to certain
abusive conduct on the part of an undertaking occupying a donpiosition.”).

11 volva above note 3, para. 8. SRenaultibid., para. 15.
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“Conduct of that type - characterised by preventing the prmmtuahd marketing of a new product, for which
there is potential consumer demand, on the ancillary markév afhagazines and thereby excluding all
competition from that market solely in order to secure gptieant’'s monopoly - clearly goes beyond what is
necessary to fulfil the essential function of the copyrighpermitted in Community law™

b. Treatment of the two markets requirement in the decispraatice and case lawA clear
vertical separation between the upstream market in whekddminant firm controls an input and the
downstream market in which that input is essential forpagition is present in refusal to deal cases
under Article 82 EC*® For example, in the various cases in which accepsrtdfacilities has been
required by the Commission, third parties would not haen tentitled to set themselves up as co-
providers of port facilities: the duty to give access stastly limited to the right to use the port for
activities on the downstream passenger ferry markekagill, there would have been no suggestion
that a requesting party could insist on the right to use téfevision companies’ broadcasting
equipment: the duty was limited to the downstream marketfevision magazines. Other situations
could also be envisaged. Suppose that a manufacturer devalppeduction process that gave it an
unbeatable cost advantage over rivals. That procesd oender rivals’ activities uneconomic and
eliminate all competition on the relevant market, babuld never be suggested that the firm with the
unbeatable advantage should share its factory with rivals

While the element of vertical integration has bekarly acknowledged in the decisional practice and
case law, the precise definition of the upstream and stogam markets was not articulated until the
Court of Justice’s judgment itMS. It will be recalled that, in théMS Interim Decision the
Commission considered that two markets were not negefs a duty to deal to arise. In that case,
there was only one market — regional wholesaler dated-the IP right was specifically developed for
that market and had no other independent use or existermgever, no reasons were advanced for
the conclusion that two markets were not necessag:Gbmmission simply made the elliptic
statement that the fact that the Community Courtsédaw on refusal to deal involved two markets
“does not preclude the possibility that a refusal tolbeean intellectual property right can be contrary
to Article 82.

In the preliminary ruling inMS, the Court of Justice confirmed that two markets areeessary

condition for a compulsory license of an IP, but that gnough in this regard to identify a “potential”
or “hypothetical” upstream markEt The Court expanded on this by adding that “it is determimativ
that two different stages of production may be identified #at they are interconnected, the

12 RTE v. CommissiQrCFI judgment, above note 67, para. 73. See BSD, OJ 2001 L 166/1, para. 144
(“[A]ccording to the case law of the Court of Justice &wlirt of First Instance, exercise of an exclusive
[intellectual property] right may be prohibited by Article 84f.it gives rise to certain abusive conduct on
the part of the undertaking occupying the dominant position. cin@al point is whether the conduct in
question goes beyond what is necessary to fulfil the edstmt@ion of the exclusive right as permitted in
Community law.”).

13 See, e.g.Commercial Solvent§1) raw material; (2) derivative products of the raatenial); Case 311/84

Télémarketing (CBEM) v. SA Compagnie luxembourgeoise de t&i@mhif{iCLT) and Information publicité
Benelux (IPB)[1985] ECR 3261 ((1) television broadcasting; (2) telemarketimgeCC-18/88Régie des
télégraphes et des téléphones v. GB-Inno-BM1981] ECR 1-5941 ((1) Establishment and operation of the
public telecommunications network; (2) importation, marketiagd maintenance of equipment for
connection to the network) (“an abuse...is committed whetbouti any objective necessity, an undertaking
holding a dominant position on a particular market reseiwvetself an ancillary activity which might be
carried out by another undertaking as part of its activiiie® neighbouring but separate market, with the
possibility of eliminating all competition from such undertaKi para. 18); Frankfurt Airport ((1) provision

of airport facilities for the landing and take-off of amft; (2) ramp-handling servicesylagill

((2) broadcasting; (2) television program guide®a Containers v. Stena Sealif{t) port services; (2)
passenger ferry servicelsadbroke((1) broadcast coverage of horse races; (2) operatitrettihg shops;
Bronner (1) distribution of newspapers; (2) publication and sale of papers; andVicrosoft ((1) PC
operating systems; (2) work group server operating sg3tem

114 |MS Interim Decisionabove note 68, para. 184.

15 |MS Preliminary Rulingabove note 85, para. 44.
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upstream product is indispensable in as much as for supfig diownstream product [sic|** The
Court therefore suggests that it does not matter thatiplsream input was never independently
marketed before and is only used as a key component ipréiteiction of a final product. It is
sufficient that there is “the possibility of identifgra separate market” even if none yet exists.

C. The meaning of a “potential marketThe Court of Justice’s interpretation of the two market
requirement raises a number of issues. Left unqualtfedyiew that a “potential market” is enough
could lead to the definition of separate product marketmfory IP rights that are just used as inputs
— often critical ones — in products or services that @amamercialised successfully. As one
commentator notes, under this standard “any intelleqiugperty right could ‘hypothetically’ be
marketed as a stand-alone item,” and hence potentidiigcuto an obligation to licence, which
“would represent a huge disincentive for dominant firmstest in new production processes that
would allow them to gain a competitive advantage vis-&eiapetitors ..*® For example, inMS,
copyright in the 1860 brick structure was the key competitidtvantage of IMS’'s downstream data
service. It was developed specifically for that senand had no other commercial or independent
use.

The Court’s qualification that the potential market mustespond to a “stage of production” does
not necessarily clarify matters either. It is oletar whether the Court regards the mere existence of a
request from a third party as sufficient to create a€imiittl” or “hypothetical” upstream market or
whether each “stage of production” must mean somethingifidéht distinct, either in the literal
sense of there being an intermediate product (even oioh Wwhs never been sold separately), or in
the sense of a separate input such as a catalystisStreis of some practical importance, since a
broad construction of the term “potential” market is ljk® lead to a greater number of compulsory
licensing cases.

The latter interpretation is preferable. A “stag@mduction” that does not correspond to a market —
in the sense that it gives rise to a product or sewifdeh is sold or licensed — should not be enough
in itself to entitle a competitor to demand it. A prdilut chain cannot be divided into a series of

severable stages at the request of any competitor vidteesvto have access to key competitive
advantages. A “stage of production” must mean something akordo an actual market in the sense
that it something that is inherently capable of being splitensed to third parties (and even if the

dominant firm has not yet done so0). A stage of producfitihad nobody had ever sold or licensed, or

that it would never be rational to sell or licencey caly be a competitive advantage. It cannot be
assumed that the Court had in mind that all competitive &alyes, if valuable enough, should be

shared.

Bronnersupports the notion that the upstream “market” should Ectual market or something that
is capable of being regarded as such. In deciding whethey &o deal was appropriate, the Court of
Justice noted that it should be first established wheédegliaprint was dominant on the relevant
upstream market, which the Court held should be definedrdiag to traditional market definition
principles*® The national court was therefore required to establisether home-delivery schemes
constitute a separate market, or whether other metifadistributing daily newspapers, such as sale
in shops or at kiosks or delivery by post, are sufficiemigrchangeable. In other words, the Court
had in mind a number of establishactual methods of distributing products rather than hypothetical
possibilities or severable parts of existing methods.

Admittedly, the Court later stated INIS that the fact that the home-delivery servicdmonnerwas
not marketed separately did not preclude the possibilitgiesfiifying a separate markgt. But it is

116 1bid., para. 45.
17 bid.

18 gee Geradin, “Limiting the Scope of Article 82 EC: WBan The EU Learn From the U.S. Supreme Court’s
Judgment inTrinko, in the Wake ofMicrosoft, IMS, and DeutscheTelekor?”, 41 Common Market Law
Reviewl519 (2004), at page 1523.

119 Bronner, above note 3, para. 34.

120 |MS Preliminary Rulingabove note 85, para. 43.
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not clear that this interpretation is correct asadten of fact, since Mediaprint did offer home delivery
services to a rival firm. (The Advocate GeneralMs indicated that this was irrelevant, since the
services were offered as part of a package, but it is lear evhy this made any difference.)
Moreover, the point is not whether Mediaprint in facrketed its home delivery service separately,
but whether home delivery is something that could ratipie offered to other firms on the market.
Given the low marginal cost of delivering additionebgucts once a home delivery service had been
created, and the possibility that adding new products wiogtgéase economies of scale and scope,
the upstream market Bronnerwas clearly either an actual market or something thatiaationally

be regarded as such. The same cannot be said of a “pljterarket made up of an input that is only
used as an essential component in one market.

Condition #3: indispensability of the input for compettion. The Court of Justice has clearly
explained the type of economic evidence that is requireédtablishing indispensability. First, the
product or service to which access is requested must betietdor the exercise of the activity in
questior:?* Second, “it must be determined whether there are produdtsrvices which constitute
alternative solutions, even if they are less advantay&®’ Furthermore, “it must be established, at
the very least, that the creation of those producteniices is not economically viable for production
on a scale comparable to that of the undertaking whichraterthe existing product or servicg?
including the time reasonably required to produce tHéniThus, it must be shown that the cost of
duplicating the allegedly essential facility constitutdmaier to entry such that “it deters any prudent
undertaking from entering the markét> In short, there must be no actual or potential ‘eiab
alternatives” to the dominant firm’s inpéftor the cost of such alternatives is “prohibitively exgiee
and would not make any commercial sert$é.”

The key economic question is, therefore, whetherrtbestments required for duplicating the facility
to which access is requested would render entry by a redga@iffdient competitor, or a group of
competitors making a joint investment, uneconomic.c@ifrse, the impact on entry depends on the
entrant’s expectations about its sales and prices past'® Bronner, for example, argued that it
could not afford replicating the home-delivery system efdMprint because of its small distribution.
However, Bronner's calculation was incorrect becauseelied on an unreasonable assumption
regarding its distribution after the introduction of thewhome-delivery system. In this respect, the
Court clarified that?®

“For such access to be capable of being regarded as indisiggiiisevould be necessary at the very least to
establish ... that it is not economically viable to ceemisecond home-delivery scheme for the distribution of
daily newspapers with a circulation comparable to that ofdtlily newspapers distributed by the existing

scheme.”

Similarly, in European Night Serviceghe Court of First Instance refused to consider rgilwa
infrastructure supplied by the parents of a joint ventarthe joint venture as an essential facility.

121 geeladbroke supranote 54 (live pictures of French races not indispensableompete in the relevant

Belgian market).

122 1MS Preliminary Rulingabove note 85, para8 (citingBronneratparas. 43 and 44).

123 1MS Preliminary Rulingpara. 28 (citingdronnerat para. 46).

124 gee Case T-374/®uropean Night Servicd$998] ECR 11-3141, para. 209, footnote 34

125 Opinion of Advocate General JacobsBimnner, above note 3, paras. 66 and 68.

126 geeEuropean Night Servicezbove note 124, para. 200earstream above note 56, para. 227 (Clearstream

a de facto monopolist and unavoidable trading party for primary cleadng settlement services in
Germany).

127 5eeGVG/FS 0J [2004] L 11/17, paras. 109, 120, 148.

128 gee Mats Bergman, “The Role of the Essential FasiliDoctrine”, Antitrust Bulletin 2001 and Mats
Bergman, “When Should an Incumbent Be Obliged to Share itssinfcdure with an Entrant under the
General Competition Rules?,” Uppsala University, 2003.

129 Bronner above note 35t para. 46.
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There was no evidence that third parties could not obladomotives either directly from
manufacturers or indirectly by renting them from othiedertakings. Nor were there any exclusivity
restrictions in the supply contracts for the joint weef which meant that suppliers to the joint venture
were free to sell to other willing buyers. The Calgb indicated that a high standard of proof on the
party seeking to assert a duty to deal: it was not dntmumerely assert that the joint venture was the
first to acquire the locomotives in question on the martkete had to be evidence that they were
alone in being able to do §8. The fact that the requesting party has continued ty cair its
operations for a material period of time despite the a&fus where it uses alternative solutions,
creates a strong inference that access is not edséht

Evidence of lack of competition is a necessary, but ndficesft, condition for a finding of
indispensability. As one commentator notes, theyaisakhould focus on whether it is possible for a
second, substitute facility to be created, and not onhehetompetitors will in fact make the
investment® There may be no competition even when competitenge haccess to the inputs
required to compete if: (1) their products are regardedsssdesirable by consumers; or (2) they are
less efficient in production. A duty to deal cannot b@aosed to overcome competitors’ lack of
efficiency relative to the dominant firm or to compatesthem for the fact that consumers prefer the
dominant firm’s products.

In principle, all relevant evidence pointing to indisperiggtshould be considered. For example, in
IMS, one issue was whether input given by certain useostliret development of the facility is a
relevant barrier to entry for the production of alteiveafacilities. The Court of Justice suggested that
a high level of participation by users in the developneérite facility, on the supposition that it was
proven, could create a dependency by users, particularlyeghaical level. In such circumstances,
the Court considered it unlikely that users would make excggptaganisational and financial efforts
in order to acquire products based on other inputs. IRmeght therefore be obliged to offer terms
which rule out any economic viability of business oscale comparable to that of the undertaking
which controls the protected structdr@.

Consumer preferences for a facility cannot, howenerke it essential. If rivals can economically
offer alternative facilities, the fact that some @rcansumers prefer the dominant firm’s facility is
irrelevant. In the absence of any agreement betweem@ominant company and its customers that
they will buy exclusively from it, the way that custamexercise their right to choose which products
to buy is simply the result of the legitimate interplafycompetition. Users of a product may be
influenced by many reasons, none of which require ther s#l the product to share its advantages.
Users might be influenced by the fact that they haverhecaccustomed to the dominant company’s
product, or that they have trained all their employeesswit, or that the cost or inconvenience of
changing is greater than the possible benefits to banebita The fact that users are primarily
influenced by their own business reasons rather thahebgetative merits of the competing products
does not make a good product or a competitive advantagenimssantial facility. In addition, since
customer preferences are subjective, can change, endly-donsidered or even ill-informed, they
could not be the basis for the test of an essentiditya The test for an essential facility is wheth
competitors areobjectivelyable to develop and offer their own products or servioessale, not
whether buyers are willing to buy théf.

Condition #4: elimination of competition. The key legal condition for a duty to deal is that the
refusal to share the indispensable input entails thenifedition or substantial reduction of competition
to the detriment of consumers in both the short aaddhg term.**®> This condition is the corollary

130 European Night Serviceabove note 124, paras. 215-216.

131 See Case T-52/@Doe Clerici Logistics SpA v Commissi@903] ECR 11-2123, para. 25.

132 See Temple Lang, “The Principle of Essential Fadliie EC Competition Law — the Position since

Bronner” Journal of Network Industrie375, 382 (2000).
1.

w

3 IMS preliminary ruling above note 85, para. 29.

1

w

4 Opinion of Advocate General JacobsBimnner, above note 3para. 51.

135 bid., para. 61.
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of the condition that the dominant firm’s input is indispa&ble for competition: if the input is not
indispensable, it is difficult to see how the refusalshare it could have substantial effects on
competition. Conversely, if an input is truly essdrfba competition, it would, ultimately, allow the
firm or firms that own or control it to exclude all cpetition on the relevant downstream market in
which the input is used. The Commission has explairisditiderlying policy rationale for imposing
a duty to deal in the following term&:

“The duty to provide access to a facility arises if gffect of the refusal to supply on competition is
objectively serious enough: if without access there rispriactice, an insuperable barrier to entry for
competitors of the dominant company, or if without accesspetitors would be subject to a serious,
permanent and inescapable competitive handicap which would meikeattivities uneconomic. Hence,
access to a facility is ‘essential’ when refusal sp@y would exclude all or most competitors from the
market.”

A strict interpretation of the criterion that thdusal to deal should have a significant, adverse effect
on competition is important if the duty to deal underiddt82 EC is to have any sensible rationale.
If the downstream market is already competitive, or @dutcome so in the near future through
competitors introducing their own products, no useful purpasddibe served in imposing a duty to
deal, even if the dominant firm’s input is essential dompetition from certain (presumably less
efficient) undertakings. In economic terms, the guibusible justification for a duty to deal is that
the welfare loss to consumers is very large due tddh@nant firm’s “genuine stranglehold” over the
market'*’ Absent this condition, the usefulness of a duty to deaporates and the negative effects
on ex antenvestment decision making become even greater.

Surprisingly, the standard of foreclosure required for & ttutleal to arise is not entirely clear from
the decisional practice and case law.Bhonnetr the Court of Justice seemed to suggest a range of
different standards. It first citellagill as support for the view that a duty to deal was appitepria
because it was likely to “excludal competitionin the secondary market of television guid€g,”
thereby suggesting a total foreclosure standard. Butitdalded that, in the case at hand, it would be
necessary to show that the refusal was “likely to ielate all competition in the daily newspaper
marketon the part of the person requesting the serVitereby suggesting a lower standard.INIs,

the Court of Justice again repeated its formulatiollagill andBronner, that the refusal is “such as

to excludeany competitioron a secondary markéet®

In Microsoft, the Commission appeared to advocate a different staradafateclosure agaitf?
namely one where licensing is mandated if: (1) the requéBtésl “necessary” for a competitor to
“viably stay in the market,” (2) the refusal represeat reduction in “the level of disclosures;”
(3) “there is a risk of elimination of competition” the secondary market; (4) the refusal to supply
“has the consequence of stifling innovation in the iobgéh market;” and (5) the refusal is not
objectively justified because “on balance” the possilglgative impact of an order to supply on the
dominant firm’s incentives to innovate is outweighed bydsitive impact on the level of innovation
of the whole industry** This is said to represent “an altogether more open-esyfeach in which
[the Commission] reserves the right to consider thstscand benefits of mandating access, given the
facts surrounding the casté?

1% See Commission submission ifitie Essential Facility ConceptOrganisation for Economic Cooperation

and Development (1996), p. 94 (document availablatgt//www.oecd.org/datacecd/34/20/1920021 )pdf
(hereafter “OECD Paper”).

137 bid., para 65.

138

Bronner, above note 3, para. 40 (emphasis added).

139 |MS Preliminary Rulingabove note 85, para. 38 (emphasis added).

140 See, e.g., Ridyard, “Compulsory Access Under EC Cotippetiaw — A New Doctrine of ‘Convenient

Facilities’ and the Case for Price RegulatioRfiropean Competition Law Revie{2004) 670; Geradin,
above note 118, at 1523; and Ahlborn, Evans, and Padilla, ab@vg]nat [ ].

141 Microsoft above note 89, at paras. 779-784.

142 See Ridyard, above note 140, at 143.
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Whatever the merits of Microsoft's appeal on this issueumber of principles seem clear. First, the
test cannot be based on whether the requesting party wewdtininated from the relevant market.
The legal test is not harm to a competitor, but hareotopetition. A test based on competitor exit
would also be open to abuse, since a particularly sanathefficient competitor could insist on a
licence, with no net gain to competition. Thus, as #dvocate General stated Bronner “a
particular competitor cannot plead that it is partitylaulnerable.**® Foreclosure must therefore
concern competitors in general and, presumably, compgetitup are at least as efficient as the dominant
firm.

Second, it is hard to see the justification for a gemerplirement that an unlawful refusal to deal should
eliminateall competition in the sense that a 100% market share stoplded in each case. A duopoly
is often uncompetitive, in particular where two compasiese the same facility. The wording of Article
82(b) also requires “limiting production” to the “preicel of consumers” and not a total absence of any
competition. Moreover, a requirement of total mon@adion would be open to abuse. A dominant firm
could always decide to deal with, or tolerate, a paatigusmall, inefficient, or friendly competitor and
argue that not all competition had been eliminated.

Of course, if a facility is truly essential for dowmesm competition, the dominant firm will either already
have or could create a monopoly on the downstream markkirtying rivals that input. Thus, the logic

of a duty to deal is that the upstream monopoly coltichatelylead to a downstream monopoly, even if
this has not already occurred. This means that the ddimatethe standard or foreclosure might more
aptly be characterised as concerning the stage at whicheintien occurs. If intervention occurs at an
early stage, competition may not yet be eliminatedhawit implying that the market would remain

competitive in the future. In contrast, if interventiorturs at a late stage, the dominant firm is likely to
have excluded all or most competition through its contref the essential input.

Third, there may be one situation in which a criterion dasethe elimination of all competition has a
certain logic. In the case of IP rights at least, tie®mn additional requirement that the refusal should
prevent the emergence of a new kind of product. If thesabto deal prevents the emergence of new
products that compete with the dominant firm’'s products,thg definition, all competition on the
market would be eliminated by the refusal to liceritieere is also, in that instance, consumer prejudice,
since consumers are denied something new that they value.

Finally, the Community institutions’ practice has beeimipose a duty to licence only where it is clear
that the refusal to deal results in the substantiaireition of competition. IMagill, there were no other
undertakings present on the relevant downstream markettiotimethe broadcasters themselvesiMS§,
there was a monopoly until the two new entrants becamee amti the market. All of the port cases
involved situations in which there was either a monopoly duopoly. What qualifies as a “substantial”
effect on competition may vary from case to case,tkaliouldat leastmean the absence of effective
competition on the market, i.e., dominance on the relevamsiceam market. Thus, the issue seems to
be whether dominance in the upstream market would aslatdedominance in the downstream market,
regardless of whether this has already occurred or lotnost cases, however, a small nhumber of
reasonably efficient rivals should be enough to makentmet reasonably competitive.

Condition #5: new product A corollary of the Community Courts’ consistent holdihgt, in the
case of IP rights, a refusal to deal is not in itself whiais that there must be some “additional
element” which justifies treating a refusal to deahbssive. And it is also clear following thdS
Preliminary Ruling that that “additional element” cannot be the fact the IP would lead to an
economic monopoly if it is not shared with rivals. n&o additional impropriety or abuse that
adversely affects consumer welfare is requiredMagill, that additional element was that the refusal
prevented the emergence of a “new product” for which tvaeconsumer demand.

The rationale for the new product condition is two-folBirst, there is no general justification for
ordering a licence that would allow the production of comiethe dominant firm’s products, since
this would deprive the IP owner of the reward for hisative efforts** The second reason is that a

143 Opinion of Advocate General JacobsBimnner, above note 3para. 51.

144 advocate General Gulmann put the matter as followdanill: “Where the product is one that largely meets
the same needs of consumers as the protected product, testintéithe copyright owner carry great weight.
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duty to deal is only appropriate where there is a deaefit to competition in ordering access, or, put
differently, “prejudice to consumers” under Article 82(bjificence is not granted. If consumers
receive a market option that did not exist previously fandvhich there is demand, there is a clear
benefit to consumer welfare. Where the requesting paithes to supply essentially the same
product or service, the benefits to competition arefrlain guaranteed. In that case, the principal
benefit of ordering access would be increased pricepettion, but this will be a direct function of
the access charges that the requesting party pays theasdrfiim. Depending on what those terms
are, the scope for increased price competition mayadn lie quite limited”> The new product
requirement therefore serves the important functionabegss should only be ordered where there is
some clear, identifiable benefit to competition.

a. A necessary or alternative criterion®ne issue that remained unclear to some extent
following Magill was whether the additional element of a new produst avaecessary part of the
legal test for a duty to deal, i.e., whether Magill criteria were cumulative or alternative. The
Commission initially suggested that the criteria were wative in Lederle-Praxis Biologicals® as

well as its interpretation dflagill advanced inLadbroke**” In contrast, the Court of First Instance in
Ladbrokeused language that, on a literal reading, seemed to sulggettd new product requirement
was an alternative and not a cumulative requireff®mithout, however, entering into any discussion
of whether this interpretation was justified as a mattéaw or policy. (The Court’s comments were
in any evenbbiter, since no duty to deal arose as a matter of fachdiroke)

The issue was raised squarely in the varlM8 proceedings. The Commission took the view, in the
interim decision, that a new product was not a necgssauirement’® This conclusion was
considered highly controversial because, in the albseh@ new product requirement, the interim
decision treated as abusive the simple exercise by tberEr of its core moral rights — the exclusive
right to reproduce the protected matter — as abusiveevthenP right is “essential” for competitdrs.

Even if the market is limited to the prejudice of consumidmes right to refuse licences in that situation must
be regarded as necessary in order to guarantee thegtipyniner the reward for his creative effort.” See
Opinion of Advocate General GulmannRTE & ITP v. CommissioieCJ judgment, above note 67, para. 97.

145 For the terms on which access should be ordered, spee€hiaelve on remedies.

146 |adbroke above note 54, para. 22 (“\W]hat was the decisive fantthé Magill case was that the abusive

conduct of the television channels concerned consisted in prevémimgarketing of a new product to the
detriment of consumers’ interests.”).

147 See Complaint by Lederle-Praxis Biologicad¥IVth Annual Competition Repo(993) at p. 353. Lederle-
Praxis Biologicals alleged that Pasteur-Merieux, Merakd SmithKlineBeecham were abusing their
dominant positions in various Member States by not supplyingiegising the registration documents of
Hepatitis B vaccine to Lederle for inclusion in multiv@iketo be developed by it. The Commission rejected
this complaint and concluded that Community law does not attompulsory licensing of IPRs to
competitors that wish to use those rights to offer tmeesproducts as the IPR owner: “The Commission
concluded that, at the current stage of EC competitionitasvhighly doubtful whether one could impose an
obligation upon a dominant firm... (in an eventual EC bulk interatedHep B market), as a remedy to
ensure the maintenance of effective competition in theomatiHep B markets, to share its intellectual
property rights with third partie allow them to develop, produce and market the same products (i.e
multivalents containing the Hep B antigen) which the alleged dominamtwias also seeking to develop,
produce and market (emphasis added). See also the explanatioMagill in the Opinion of Advocate
General Jacobs iBronner above note [,]para. 63 (“[T]he existing products, namely individual weekly
guides for each station, were inadequate, particularlypwbenpared with the guides available to viewers in
other countries. The exercise of the copyright thergioegented a much needed new product from coming
on to the market.”).

148 | adbroke above note 54, para. 131

149 SeeMS Interim Decisionabove note 68, para. 180.

150 See, e.g., Korah, “The Interface between Intellectempd?ty and Antitrust: The European Experience,” 69

Antitrust L.J.801l; Baches Opi, “The application of the essential if&sl doctrine to intellectual property
licensing in the European Union and the United Statesirdeflectual property rights still sacrosanct?” 11
Fordham Intellectual Property, Media and Entertainment Law Jou(280D1) 409-506; Hull, Atwood &
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Whatever the reasons or features of a market thatiéean IP owner obtaining a temporary or lasting
economic monopoly, these only concern the issue ofrtoroe and do not in themselves amount to
abusive conduct® The Commission’s core thesis was also perversegeeral matter — the more
brilliant the invention, the greater the duty to shamnd risked rendering the moral rights of the IP
owner nugatory. Its conclusion was also contrarjpgo@ommunity Courts’ consistent findings that a
refusal to licence an IP right is not, in itself, @iouse:>? The interim decision was therefore widely
regarded by most commentators as wrong because it stribk abre of the basic system of IP
protection, rather than allowing a very limited exceptainthe kind intended under the essential
facility analogue.

That the “essential” nature of IP is not a reasoitself to compel sharing is confirmed ¥yplvo and
Magill. InVolvq it was clear that a body panel based on a shapethtrelolvo's registered design
would not fit the relevant car model. Similarly,Magill, the broadcasters were the only source of the
listings information, since no one could predict listingsadvance. And yet, in both cases, the
“essential” nature of the protected matter was ratféicient reason in itself to compel sharing it with
rivals. Additional factors or conduct were necessary.

For example, inVolvo/Renault the Court stated that the following were examples of abusi
behaviour that needed to be coupled with a refusal tockce(il) an arbitrary refusal to supply spare
parts to independent retailers; (2) the fixing of thegwifor spare parts at an unfair level; or (3) a
decision no longer to produce spare parts for a produicinstise. In the first two examples, the
dominant company has carried out other acts, apart fedusing to grant licences, which do not
relate to the intellectual property right and whichthmmselves an abuse (i.e., discriminatory conduct
and abusive behaviour aimed at distorting competitioa separate market, and conduct or behaviour
aimed at excessive pricing). In the third situation,dtb@inant company can force consumers to buy
new products that they do not need. LikewiséMagill there was not merely a refusal to licence to
licence an essential input, but also behaviour aimepretenting the emergence, on a separate
market, of a new product for which there was consumerddnthereby monopolising that ancillary
market.

In the preliminary ruling ifMS, the Court of Justice disagreed with the Commissimmnés pretation
and held that the new product criterion is a necessarppthe legal test for a compulsory licence. It
is now clear therefore that, contrary to the Cominiss finding in thelMS Interim Decisiona
refusal to licence an IP right must prevent the emeyeha new product for which there is potential

Perrine, “Compulsory Licensing,European Antitrust Revie{2002) 36-39; Gitter, “The conflict in the
European Community between competition law and intellectuapepty rights: a call for legislative
clarification of the essential facility doctrine,” #40nerican Business Law Journ@003) 217-300; Aitman &
Jones, “Competition law and copyright: Has the copyrighteawiost the ability to control his copyright?”
[2004] European Intellectual Property Reviel87-147; Conde and Riziotis, “Comment, International review
of intellectual property and competition law,” No. 5 (2004) pp4-573, and Temple Lang, “Compulsory
licensing of intellectual property in European Community teust,” testimony to the Department of
Justice/Federal Trade Commission Intellectual Property arifgs  (2000), available at
http://www.ftc.gov/opp/intellect/020522langdoc. pdf

51 The “exceptional circumstances” relied upon by the Comarisisi the interim decision — user input from

IMS’s customers and the characterisation of the 1860 hirigktsre a tle factostandard” —added nothing of
substance to the Commission’s core case, i.e., thassiiPSias essential for competitors. They also seemed
inconclusive. For example, user input is normal and pro-cttimpan many industries (e.g., beta testing of
software). The relevant legal point was that therse m@restriction on IMS’s competitors enlisting users’
help for any purpose that they saw fit. Standards issues tgkeam to arise absent an agreement between
IMS and its customers that they would adopt the 1860 brick steu@s a standard. No issues of
interoperability arose either, since customers did not exghalatainter se All the Commission’s
“exceptional circumstances” amounted to therefore washbanajority of consumers considered it essential
to use a certain technical solution, i.e., that IMS'&/#® essential for competitors.

152 geeVolvg, above note 53, paras. 8-Renaulf above note 53, paras. 15-16; &TE v. CommissiofMagill)

above note 85, paras. 73-75.
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and unsatisfied consumer demand. This requirement isitisfied where the requesting party wishes
to offer goods or services already offered by the dominant'

b. The meaning of a “new product.The practical application of the new product criterion has
not raised difficulties in the limited case law to daten Magill, it seemed obvious that a single,
composite television guide was a nkind of product when compared to the existing guides based on
each broadcaster’s own listings. It was also cleair there was demand for the new kind of product
and that consumer welfare would be enhanced by a duty to deaonsumer planning a week’s
viewing could rely on a single, convenient guide rather tiering to purchase multiple guides and
cross reference them for viewing purposes.

In IMS, it also seemed clear that the requesting parties’ cesrwere not new when compared to
IMS'’s existing services. They argued in the interim pedaggs before the Court of First Instance
that their data services were different to IMS’s biseathey included certain data not contained in
IMS'’s offering (e.qg., products returned by wholesalers) allowed for more frequent data delivery.
In his Order, the President rejected this argument, ntimigheir services were “differing only as to
detail from the services offered by [IMS] and that thegrev“‘at most, new variations of the same
services and on the same market as [IM%]."There was limited scope for added-value competition
in circumstances where IMS and its competitors wouldeperting the same underlying raw data in
the same presentation format.

The new product criterion has been criticised by cedtainmentators as “problematit’” leading to
“undesirable consequencés®or “lacking solid economic foundation® This is only true, however,

if the assessment of this criterion is reduced to aldéasitdebate about degrees of novelty. For
example, the law would descend into nonsense if the debMeagill turned on whether presenting
listings in a new colour or format was sufficiently im& Although these “improvements” in the
television listings would result in product variants that dot exist before, a test based on ftrivial
changes would be meaningless and would lack any usefuhlgmptinciple. In any given case, there
will always be a large number of changes that could kert@a product to improve it in minor ways
and it will usually to be possible to find some consunoenesvhere who attaches nominal value to
such improvements.

An intelligent application of the new product criterioroshl be based on a number of considerations.
In the first place, it should be for the party assgra duty to deal to put forward evidence of its plans
to produce a new product, since that information will m®in the possession of the dominant firm.
Second, the product should not merely be new in the ghasét represents some incremental or
minor improvement on existing products. Rather, thelycbshould be aew kind of producin the
sense that it creates a new type of market option tatalipreviously exist. For example,Magill,

a composite magazine was clearly a new kind of produarems simply changing the format of the
existing products, while adding some novelty, would not Bemilarly, the high speed ferry service
that the requesting party wished to launchSea Containers-Stena Sealindpresented a vast
improvement on existing services, cutting journey titmetess than half. A final principle, grounded
in economics, is that a new product is one whichfegipotential demand by meeting the needs of
consumers in ways that existing products do not. Thad isew producexpandsthe market by
bringing in consumers who were not satisfied befotés ih this sense that the new product creates a
new option, not just variations of the same produstigplied by the IP holder.

153 This formulation is preferable to that used by the Adeo@eneral inMS, who stated that a product is

“new” where the requesting party intends to offer goods niices of a “different nature” which answer
specific consumer requirements not satisfied by existing gmosisrvices. See Opinion of Advocate General
Tizzano in thdMS Preliminary Rulingabove note 85, para. 62.

154 See Case T-184/01 RIS Health Inc. v. Commissipf2001] ECR 11-3193, para. 102.
155 See, e.g., Geradin, abavete 118, at 1523.

156 Ipid.

157 See Ridyard , abovete 140, at 670.
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Suppose there is a market in which prodé¢tB, C, D andE are sold. Produdt is a “new product” if

it expands the market, so that the total demané fBrexceeds the demand fArE. Product- is not

a new product if it does not expand the market, so thabthbdemand foA-F is the same as the
demand forA-E. The new product should therefore be market-expanding rdrersimply stealing
share from existing products. Thus,Nfagill, a guide that combined all television listings together
expanded demand significantly. That is because a guide thatresrdll television listings provides
convenience to consumers and, hence, attracts newmersinto the market. A guide that is merely
a variant of an existing guide is unlikely to expand demandfisigmtly: it will more likely only shift
demand from an existing guide.

The degree of expansion should also be considered astiagramatter. Whenever a firm introduces
a product it expands the market somewhat. A product is,"re@wever, if it expands the market by
a “significant” amount. This statement can be illusdlatwith the help of the following diagram,
which is based in what economists denote as Hotellimggsd city*>® In Figure 3 below, the new
productB expands the market by bringing in consumers that weretesested in produdd. The
new product condition is satisfied in this example, butdul not be so if product& andB were
both located at the centre of the linear city compédiieap-to-head for the same set of consumers.

Figure 3: The “New Product Condition”

Consumers Consumers
with a preference with a preference
for existing product A for “new” product B
' Y N
Product | | Product
A I I B
N A
—~
Consumer
population
C. The relevant market in which the new product should arfseother issue is whether the

new product should be in the same relevant market as thenaa firm’s product or whether it
should relate to a separate market. Case law seearsttost it should compete with the dominant
firm’s own products. First, iBronner Advocate General Jacobs defined the duty to deal singari
when the refusal “prevents a new product from comimg eeighbouring market in competition with
the dominant undertaking’s own product on that markét.'Second, in théVS preliminary ruling,
Advocate General Tizzano defined a new product as oneotimpetition with” the dominant firm’s
own productg®® Finally, the Court of Justice in IMS emphasised thatrtw product(s) are to be
offered on the same (secondary) market where the IRrawmactive'®

d. The new product condition and physical propertq curious feature of the decisional
practice and case law is that the new product criteto@s not seem to apply in the case of access to

%8 The following assumptions apply: Consumers are locatetthé linear city. They have heterogeneous

preferences with respect to produétsand B. Consumers preferences with respect to a product are more
intense when it is located closer to that product. In tbiig, producté\ andB compete in the same relevant
product market. A price reduction in prodéds likely to cause a reduction in the sales of proBuctet, at
current prices, the addition of prodigto the market increases consumer welfare by adding an elageof
consumers whose preferences were such that they prefettedony to buy produch.

159 Opinion of Advocate General Jacob$Bironner above note 3, para. 43 (Emphasis added).

180" Opinion of Advocate General Tizzano in IMS Preliminary Rulingabove note 85, para. 62.

161

IMS Preliminary Rulingabove note 85, para.52.
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physical property. It is not entirely clear wheth@stis a deliberate policy decision on the part of the
Community Courts or is the inadvertent result of theavely-framed questions to come before them.
Certainly, from an economic perspective, the generavatuice of physical and intellectual property
strongly suggests that the new product criterion is eqgapftyopriate in the case of physical property.
If consumers obtain a new market option that did nott geviously, there is a clear benefit to
competition. If they do not, the benefits of forcedriing are far from obvious. This applies equally
to IP and physical property. It is also notable thrag number of cases in which mandatory sharing
of physical assets was ordered, the requesting party inwfahed to offer a new product. For
example, inSealink/Sea ContainerSea Containers wished to offer a new high speed $emyice
that the dominant firm did not offer at the time.

Condition #6: objective justification. The final condition for a duty to deal is that thare no
objective reasons that would justify the dominant firmTeisal to deal. While this requirement has
been a consistent feature of the decisional praatidecase law, the precise scope of this defence has
not been clearly articulated in the case law. Indeade law to date appears to have taken a strict
approach to objective justification. For example, inlM8 Interim DecisionIMS argued that it was
entitled to refuse to deal with one of the requesting gmrilDC, since senior managers within that
undertaking had been subject to a criminal complaint relatitige theft of business secrets from IMS
on the relevant market. The Commission rejecteddisisnce on the grounds that, first, the complaint
was at a preliminary stage and, second, that the corhplas against individuals and not the
company itself. It also stated that, even if nonénefdabove factors were present “it is incumbent on
IMS to address any perceived harm it has suffered througbedl criminal behaviour through
appropriate lawful means, and not by attempting to elitsirtompetition in the relevant mark&t”
The Commission was also unreceptive to the argumentthieatequesting parties did not offer
insufficient royalties and, as noted above, appeared tesuttat there were affirmative good faith
duties on the dominant firm to indicate an acceptable figure.

The range of acceptable justifications for a refusaleal will vary from case to case depending on
the facts. In principle, however, a number of defersteould be valid. For example, the Access
Notice on telecommunications mentions the followdagegories of objective justificatidfi®

“Relevant justifications in this context could include an adang difficulty of providing access to the
requesting company, or the need for a facility owner which tmadertaken investment aimed at the
introduction of a new product or service to have sufficiené and opportunity to use the facility in order to
place that new product or service on the market.”

In the case of physical facilities, the absence oflave capacity must also be a relevant defence.
Creditworthiness is also a legitimate reason for refut deal, or, more generally, that the requesting
party would be unsuitable, unreliable, or unsatisfacterg trading part}?* There may also be issues
concerning quality degradation or security that would fjustie refusal to admit new uséfS. Thus,

in DuPont Holographic Systera refusal to supply a protected hologram systergrigphic art purposes
was held justified because DuPont wanted to reservechsology for security purposes, and feared a
loss of security if it was licensed for graphits. The fact that, prior to the request for access, the

162 SeelMS Interim Decisionabove note 85, at para. 173.

183 seeAccess Notice, above note 9, para. 91. See alsod,utfEEJ Upholds Magill: It Sounds Nice In Theory,
But How Does It Work In Practice?”, [1998uropean Business Law Revje2B81, 233. On objective
justification generally, see Temple Lang, “The PrincipleEssential Facilities And Its Consequences In
European Community Competition Lavgssays In Regulation (Regulatory Policy Institute), Nq1996),
19, at 28.

164 SeeAccess Noticebid., para85; British Midland/Aer Lingusabove note 59, para. 25.
185 See, e.gSea Containers-Stena Sealiabove note 6, para. 74.

186 See Decision of the Office of Fair Trading in Casel@®1/02E.I. du Pont de Nemours & Company and Op.
Graphics (Holography) LimitedSeptember 9, 2003, para. 34 (“...DuPont has informed the OFT treat
adopted an overall strategy of promoting the security arfieatitation applications of HPF. Part of this
strategy is the large scale supply of unprocessed HPRmmuilydertakings with experience of and premises
already suited to highly secure production. DuPont considerstheder to obtain large scale contracts with
these customers it must be able to guarantee complete shpph security. Du Pont has concerns about its
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dominant firm intended to phase out the product in questiorude in certain applications is also a
defence®” Finally, where products are in short supply, it mayrdmsonable for a dominant firm to
prioritise long-standing over occasional custom&ts.

Defences based on capacity limitations, quality degramlasind safety will, however, be scrutinised
carefully. InFrankfurt Airport*®® the airport operator argued that its refusal to allowhssidling or
additional ramp handling suppliers was justified by a lack pacity and concerns over safety and
quality degradation concerns. An experts report was alsmigted by the airport operator to bolster
these concerns. The Commission did not accept thizrtrat face value, but set up a group of
technical experts consisting of representatives of thertibperator and the complainant and chaired
by an independent expert. When the technical group could agh e unanimous conclusion, the
Commission appointed a leading industry expert to compile adledetadependent report. The
Commission evaluated the various reports in reachingadtlusion that the airport operator’s
defences were, for the most part, unjustifiéd.

In the case of IP rights, the dominant firm should &lave a defence if it intends to bring to market
itself the “new product” that the requesting party wishesfter. This is important in practice, since
many inventions involve improvements or upgrades ostiagi products. If the dominant firm was
not entitled to refuse to licence in these circumswnaempetitors would effectively have a right to
share in new inventions. This would be unwarrantedgeshe justification for a compulsory license —
that consumers will benefit from a new product that wad exist previously — is lacking if the
dominant firm intends to bring that product to market fits€line important limitation in this regard is
that the dominant firm must have some reasonable plplace to develop the “new product” itself at
the time when the licence request is made. If ndgrainant firm could always argex postthat it
intended to make the same innovation as the requesting ffarty.

A final important issue is whether a refusal to deal lbarobjectively justified by the fact that the
requested input is the result of significant researchdandlopment or is extremely valuable for some
other reason. In other words, the issue arises whedtisfaction of the preceding criteria for a duty
to deal is sufficient justification for access to bdewved or whether the dominant firm is still entitled
to refuse to deal because its property represents thié oésignificant investment or original work.

ability to provide this guarantee if it continues to supplpFHto customers for use in graphic arts
applications.”).

187 bid., para. 33 (“DuPont has subsequently confirmed that it hasceased using HPF to produce standard

holograms for use in graphic arts applications and thatptbeess of ceasing production of all HPF
holograms will be completed by 2004. It therefore appearskalplithat DuPont's refusal to supply
unprocessed HPF to OPG is aimed at eliminating competiti@ny downstream or associated market in
which OPG is currently active.”).

188 SeeABG/Oil Companies0J1977 L 117/1.

189 SeeFAG-Flughafen Frankfurt/Main AGabove note 59.

10 A more controversial aspect of the decision was tharflesion’s suggestion that the dominant airport

operator had a duty to carry out certain adjustmentset@xisting infrastructure in order to make capacity
available {bid., paras. 86-87). The Commission reasoned that the agperator could have: (1) added
capacity; (2) closed a limited number of stands in orderet® fip capacity; and (3) relocated certain cargo
services. Presumably, the Commission had in mind a numbeisting options open to the airport operator
at little or no cost rather than suggesting that it shawddriadditional costs that would ultimately be passed
on to the airport users.

. This also highlights a practical difficulty with the $meproduct” requirement: it may require the party

requesting a licence to disclose its plans for a new pradutie IP owner to prove the justification of its
request. This difficulty seems unavoidable given the destormulated by the Community Courts, but it
could lead to conflict over which party first adopted thaiifte a new product. On the plus side, it is likely
to discourage unmeritorious compulsory licence applicatianse ®nly undertakings that genuinely require
access to the dominant firm's inputs to develop new kinds adyst would have a strong incentive to
disclose their plans.
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A defence along these lines has been put forward by aerushlisommentators? and referred to in
certain decisions at national and Community level. éxample, inDuPont Holographic Systerthe
Office of Fair Trading noted that DuPont’'s holographienfiproduct was the result of original
research and development and that the mere fact thatl itéréain unique advantages over rival
products at the time was not a reason in itself to complety to deal’®

“Unprocessed HPF is the product of research and developménifgnt. The effect of treating every new

product which, at the time of its discovery, had unique progessean essential facility (if this product was a
necessary input into a downstream market), would be to pama@kcessive degree of interference with the
freedom of undertakings to choose their own trading partnerstated above, competition law should have
this effect only in exceptional circumstances.”

The issue has also been raised squarely in Microsgipead against the Commission’s decision

ordering it to disclose interoperability informationdompetitors. At the interim measures stage, the
President of the Court of First Instance consideredtiiimground was at least arguable in principle.

He noted that, unlike the IP rights htagill andIMS, Microsoft’s IP “relates to secret and valuable

technology.*’*

Whatever the merits of Microsoft's arguments on appsath a defence should in principle be
admitted. A great difficulty with the current legal cdiwhs for a duty to deal is that undue emphasis
is placed on the importance of the dominant firm'’s intputivals and whether the refusal to share it
would eliminate competition on the downstream markethirchvit is essential. These effects should
be counterbalanced against the effects of a duty to drarthe dominant firm’s incentives to
innovate, since, otherwise, there is a risk that a tuteal would be imposed in cases in which it was
least justified. For example, the “exceptional” circtanses for granting access to IP rights will be
“normal” in the case of many IP rights that have unigdeantages over rival products and so allow a
firm to achieve an unassailable market position. eddehis type of “reward” for successful
innovation is central to the justification for the yatof IP protection.

The need to confine a duty to deal to exceptional dasgso rooted in the nature of property rights.
Property rights are not held on trust for the public goodiocallow rival firms to develop new
products. Owners of property have moral and other oWiperghts that have a protected status in
law. Such rights cannot in general be reduced to afiagle third party to insist on a contract upon
offering reasonable terms, even if the property in qoess essential for competition. Otherwise,
property rights would in effect be converted into lispifights. The objective justification criterion
should therefore recognise that certain property shoulébengubject to obligations to share, even if
they are essential for competition and would resutnarket foreclosure. In other words, the law
must recognise that many forms of “foreclosure” cre@tedroperty rights are essential to a properly-
functioning market economy, including in situations in vahécich property is essential to rivals.

The Commission attempted to undertake such an anahybigciosoft when it sought to balance the
pro-competitive effects of a duty to deal against the maveffects of a duty to deal on Microsoft's
incentives to innovat¥? But in quantitative terms, there is no reliable wayhich such an exercise
can be undertakezx post Once an extremely valuable asset has been creatkso atlows a firm to
achieve a near-monopoly position, the benefits of shatiwill always look attractivex post But it

is precisely this prospect of large future profits tharspisky decision-makingx ante There is no

172 gSee, e.g., Waelbroeck, “Interface Between Competitiod Ktellectual Property — Access To Intellectual
Property By Third Parties — Magill: Hard Cases Make Bad,L.¢BC Conference papeNovember 1995 (on
file with authors); Zinsmeister and Van Themad¥jagill: the result of a compulsory application of
genetically modified competition lawNMelanges en hommage a Michel Waelbro&rkylant, 1999, 1717;
and Nikolinakos, “Access Agreements in the TelecommunicatiBestor — Refusal to Supply and the
Essential Facilities Doctrine under EC Competition Lakitopean Competition Law Revig®999), 399,
406.

73 DuPont Holographic Systerabove note 166, para. 29.

174 See the Order of the President of the Court of Firsariee in Case T-201/04 Riicrosoft Corporation v
Commissionabove note 89, para. 106.

15 SedMicrosoft, above note 69, paras. 704 et seq.
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effective resolution of this dilemma, but second-besttenis may be employed. For example, there
are industries in which empirical evidence shows that principal parameter of competition is
research and development. An obvious case concerrghtitenaceutical industry where valuable
patents may allow firms to achieve large net profBsit large profits fund research efforts on other
potential products — most of which never lead to comrakeproducts’® In these circumstances, it
may be questioned whether a general duty to share ess#nt- even when limited to the
development of new kinds of products — would be appropriatenaattar of public policy. These
considerations are by no means unique to the pharmadesgitor, but would equally apply to any
other industry or product where empirical evidence, expegjesrdogic suggest that general duties to
share valuable assets would lead to more harm than good.

The relevance of a prior course of dealing.Earlier precedents such @mmercial Solventand
Télémarketingconcerned situations in which the dominant firm terngidgtast cooperation with a
third party. These precedents have generated a gréaff digscussion on whether a dominant firm’s
duty to deal with new trading parties under Article 82 EGlifferent from its duty in respect of
existing trading parties. A number of commentators atbae the case law on new customers is
distinct from that concerning existing customefsThe principal argument is that there must always
be a reason why a dominant firm terminates past, arstipably efficient, cooperation with a rival
and that an anti-competitive inference may be appropratertain circumstances. Moreover, past
terms may offer a useful starting point for determiningténms of a new contract, a problem that is
apt to be acute in refusal to deal cases where thesenavarior dealing. There is some support for
this view in the case laW? including inMicrosoft where the Commission considered a prior course
of dealing between Microsoft and its rivals to be “ofnest” in determining whether a duty to deal
was appropriat€’® Most recently, the Commission has gone as far agdgest that a past course of
dealing may give rise to a “legitimate expectation’utfife dealings®

Other commentators have rejected the relevance obaqourse of dealing and argue that the case
law from Commercial Solventirough toMicrosoft represent a unified set of principf&S. Several
reasons are said to justify this conclusion. Firg, fétts inCommercial SolventandTélémarketing
and the language used by the Court of Justice are carisigte its later statements in cases such as
Bronner In Commercial Solventshe dominant company was the only source of the ratenial in
question: the Court specifically rejected claims thaeottascent technologies in the trial stage were a

176 see sources collected at note 24 above.

Y7 See, e.g., Hatzopoulos, “Case notdM8,” 41 Common Market Law Reviel$13 (2004) IMS confirms that
there is “a refusal to supply doctrine distinct from @wmmercial Solventie of case law”); and Sher, “The
Last of the Steam-Powered Trains: Modernising Article £004] European Competition Law Revie43
(“...one rule for existing customers, another for new custdiners

178 See Opinion of Advocate General Jacobs in Case C-5¥BaITv. GlaxosmithklineOctober 24, 2004, not
yet reported, para. 66 (two different rules: one for Bxgstustomers and one for new customers under the
essential facilities analogue) af&knzyme[2004] CAT 4, para. 571 (UK Competition Appeal Tribunal
distinguished betweeBronneron the one hand and t@®mmercial Solventand Télémarketingudgments
on the other).

179 Microsoft above note 69, para. 556.

180 SeeClearstream above note 53, paras. 242-243. This goes too far, howévay, this, the Commission

implied that a dominant firm had created a legitimatgeetation in the sense used under general principles
of Community law. A legitimate expectation is only capabf creating a legally enforceable obligation
against a Community institution, not a private undertaking.

181 See, e.g., Subiotto and O’'Donoghue, “Defining the ScopeheofDuty of Dominant Firms to Deal with

Existing Customers under Article 82 EC”, [200Bpropean Competition Law Revie83 (distinction
between dominant firms’ duties towards new and existingpmess “arbitrary;” both new customers and
existing customers are subject to the requirement thatetheested input or facility be “essential”); and
Geradin, above note 118 (implying tt@mmercial Solventand the essential facility doctrine constitute a
single line of case law). A number of US commentatorsenaasimilar point: see Elhauge, above note 45 at
313; and Robinson, “On Refusing To Deal With RivalsC8rnell Law Review1177 (2002), 1203.
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substitute for Commercial Solvents’ raw materffs. The need for an essential input in the case of
existing customers was made more express by the Courélémarketing where it interpreted
Commercial Solventss limited to situations in which an undertaking holdsminant position on the
market igsrespect of an input that is “indispensableHferactivities of another undertaking on another
market.”

Second, later decisions and judgments on the duties tonitbahew customers expressly cite the
Commercial Solventine of case law as the basis for the duty to détd mew customers, thereby
suggesting that the underlying principles are the same #weircase of existing customers. For
example, irSea Containers-Stena Sealinkhe first decision expressly mentioning the termeesal
facility” — the Commission cite€ommercial SolventandTélémarketingor the proposition that “an
undertaking which occupies a dominant position in the pravisf an essential facility and itself uses
that facility (i.e., a facility or infrastructure, ithout access to which competitors cannot provide
services to their customers), and which refuses otberpanies access to that facility without
objective justification or grants access to competitoly on terms less favourable than those which
it gives its own services, infringes Article 8[2f* Similarly, for IP rights, the Court of Justice has
also cited th€ommercial Solventie of case law as the legal basis for a duty to.§@dhdeed, it is
not even clear that a hard and fast distinction can &denbetween case law involving “new” and
“existing” customers: a number of cases associatedthétiduty to deal with “new” customers in fact
involved the termination of past cooperation or diseratiry refusals to de&i®

Finally, a legal principle to the effect that the subtite test for a duty to deal would vary depending
on whether the trading party was new or an existing metavould be precarious. It would imply
that a dominant owner of an input would be able to exgieitproperty exclusively if it operates in a
vertically integrated fashion at all times, but wouldcbhenpelled to deal it if, at any point in time in
the past, it considered it more efficient to deal withindependent operator. The law might then be
reduced to happenstance and would become less predictallee étreme, such a duty might lead
to the dominant firm not dealing with any rival, evehen it was efficient to do so. A dominant firm
is in principle entitled to chose its trading parties andcéase or vary the terms of any past
cooperation. What was efficient in the past may eadtoday.

On balance, the argument that the duty to deal withxastireg trading party is subject to different
legal conditions than the duty to deal with a new cortgredoes not seem correct. But a prior course
of dealing is clearly oBomerelevance. Where a dominant firm has been supplying asti@am
trading party, and then terminates the relationsh@rélason for that termination should be looked at
where it has a sufficiently serious effect on competit (If the termination has no effect on
competition — for example where there are sufficieneottownstream competitors — there would be
no reason to enquire into the reason.) The termimatight, for example, be due to the fact that the
company terminated was the most aggressive compefiibe dominant firm should therefore be
required to offer some legitimate explanation for a decitddierminate an existing relationship. No

182 Commercial Solventsibove note 56, para 13.

183 Télémarketingabove note 57, para 26. Admittedly, there is languageesijuttyments referring to the fact

that the refusal to deal would eliminate all competitiorthan part of the party requesting access. But this
probably amounted to the same thing as saying that the ihpuldsbe essential for competition on the
relevant downstream market: if effective substitutes aeadable, it is hard to see how all competition from
the requesting undertaking would be eliminated. It also beaphasis that, in botCommercial Solvents
and Télémarketingonly one undertaking in fact requested access. This saggestthe elimination of all
competition on the part of the requesting undertaking and thenation of all competition on the relevant
market actually amounted to the same thing in those cases.

184 Sea Containers-Stena Sealiabove note 6, para. 66, footnote 6.

185 Magill, ECJ judgment, above note 68, para. 56.

18 See, e.gBritish Midland/Aer Lingusabove note 59 (Aer Lingus refused to continue with Britistilaid on

interlining facilities, while continuing to deal with Beh Airways); Magill, above note 67 (broadcasters
provided listings free of charge to overseas publicationsreewspapers)Microsoft above note 69 (less

information provided to Sun Microsystems than other rivas)d Clearstream (refusal to deal and

discriminatory refusal to deal “two manifestationstaf same behaviour” (para. 216)).
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presumption should be attached either way to a prior confrsealings: there are many pro-
competitive reasons why a dominant firm would stop dealiitig a past trading party (e.g., vertical
integration). But it may be that an inference of @otipetitive intent would be appropriate in certain
circumstances. If an anti-competitive bent is revibaded the other conditions for a refusal to deal
are met, the fact that the dominant firm dealt witlalsvin the past may offer a useful indication that a
duty to deal can work and what the future terms might@iecourse, what was acceptable in the past
may not be in future, but it is much easier to adjust terms for changes in circumstances than to
create new terms for the first timf€.

The relevance of the source and perceived value of theoperty right. It is sometimes argued that
the duty to deal under Article 82 EC should be regarded ascapt®nal response to aberrant or
questionable property right¥ This argument usually has two elements. The firshat a duty to
deal in the case of IP rights is justified where a cditipe authority or court perceives the value of
the IP right in question to be weak. Even if compatituthorities and courts were well-equipped to
distinguish “good” and “bad” IP rights — which is doubtful —stlargument is unpersuasive. First,
while it may be true to say that there was some dsuitvtbunding the justification for the IP rights at
issue inMagill and, to a lesser extenlS, the same could not be said about other cases in \which
duty to deal has been considered appropriate. The rotsble@ examples arklicrosoft and the
Intel/Via case before the United Kingdom couffseach of which concerned valuable IP and related
rights. Second, it would beltra vires for the Community institutions to question the existe or
validity of property rights granted under national faWv. Third, it would be highly unsatisfactory if

187 Elhauge, above note 45, argues that, under the case flaavdfS. Supreme Court at least, the relevant point
is not a prior course of dealings, but whether the domiiranisfpresentdealings discriminate between rivals
and non-rivals (at 305-314). He explains that all leading thSes on a duty to deal can be explained in
terms of discrimination against rivals (at 309). To beagl discrimination in his sense does not mean
forward integration by the dominant firm, or a decisionl¢al with some rivals but not others. The relevant
distinction is whether, at the same time, a dominant fetacts to deal only with non-rivals and to exclude
rivals. If anti-rival discrimination in this sense iepent, and all of the other conditions for a refusal tb dea
are met, Elhauge argues that a court or competition éyticen be more confident that a duty to deal will
not cause much harm to the dominant firexsante@ncentives to invest. This is because the dominanti§irm
already dealing with some parties and the present terniosé tealings offer a more reliable indicator of
acceptable terms for other contracts than past termme aticle 82 EC decisions and case law fit this
thesis, but most do not. Bea Containers-Stena Sealirdbove note 6, the dominant harbour operator,
Sealink, dealt with B&I Line, but refused to deal with Seat@mers when it became aware that Sea
Containers wished to launch a new fast ferry servicewbatd have competed with Sealink’s own proposed
service. InMagill, there was also a suggestion of anti-rival discrinonat the broadcasters supplied the
information (sometimes free of charge) to overseas gatldns and daily newspapers, but would not deal
with Magill who wished to launch a directly-competing magezi Finally, inMicrosoft the Commission
suggested that Microsoft required non-rival licenseesmsupply interoperability information to its direct
competitors in the workgroup server area, i.e., Microsaf distinguishing between disclosure to rivals and
non-rivals: sedlicrosoft above note 69, paras. 574, 576.

188 See, e.g., Forrester, “Compulsory licensing in Eurepeare cure to aberrant national intellectual property

rights?,” testimony to the Department of Justice/Federatld Commission Intellectual Property hearings
(2002), available athttp://www.ftc.gov/opp/intellect/020522forrester.pdfsuggesting that it would be
“unimaginable ... that a truly innovative piece of technol@pharmaceutical patent or novel software code,
for example) would be treated in such a manner.”) and Delrdfioncing Firms to Share the Sandbox:
Compulsory Licensing of Intellectual Property Rights and tAugt”, paper presented at the British Institute
of International and Comparative Law, London, May 10, 2004 (“Un&&ates commentators had another
problem withMagill andIMS: each case involved a weak copyright in what might heslle been considered
uncopyrightable facts in the U.S. A major part of bothigiets seems to have been the concern that the
underlying intellectual property was questionable...l believe tthatMagill and IMS Health cases may
provide little precedent for a future case that featuresspatid software rights, for example, or strong
patent rights.”).

18 |ntel Corporation v Via Technologies Inc. and Elitegroup Computstegs (UK) Ltd[2002] EWCA Civ.
1905, December 22, 2002 (Court of Appeal) (Via's claims thaad entitled to manufacture and sell chipsets
compatible with Intel's Pentium 4 product considered arguabtepdrposes of summary judgment, under
Article 82 EC). The case has since resulted in sesatthit agreement between the patrties.

190 see sources collected at note 14 above.
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the Community institutions did not formally question théstence or validity of property rights, but
would informally decide cases by passing unpublished value jeiignon the perceived strength of
the property rights at issue. Decisions would therebeered for reasons other than those stated in
the text itself and which would be unlawful if they weredmaxpress. Finally, if certain property
rights are aberrant, the correct remedy is to ameadetyislation that creates such aberrant rights.
This does not mean that competition has no role tg plat it means that competition law should not,
in the first instance, be a means of correcting defecproperty laws.

A second argument is that a duty to deal is appropriatesvthe property in question results from the
use of public funds, a former state monopoly, or is arabtmonopoly*®* It is true that EU Member
States spend a greater proportion of GDP on public imeegs in physical facilities than, say, the
United States, which may explain why there is a greatidence of forced sharing in the E¥. But

it is hard to see why the public source of the fundingHerproperty should lead to a stricter legal
standard. First, the wording of Article 82 EC does rluwaa distinction to be made between
property that results from public and private funditig.The wording of Article 295 EC would also
preclude discrimination between property rights along thiees.l Second, it will not always be easy
to say that the source of the funds is unambiguously publature. Much of the infrastructure
offered to former state monopolies has been the subjfesignificant improvements following
privatisation, with the result that the sources offtireling are now mixed. Third, if certain assets
cannot be economically duplicated by private funding, thupegr course is to regulate the natural
monopoly created by public funds, which the Commissiondoag in the case of virtually all utility
networks:** Competition law should not generally be used to plug gapsgulation. Finally, the
Commission itself has rejected this argumentFramkfurt Airport, the airport operator argued that its
historical legal monopoly on the provision of ramp-Hargdservices justified a refusal to share. The
Commission concluded that the historical character ofrtbeopoly was irrelevant: what mattered
was the airport operator’s conduct on the marKefThis suggests that the Commission is indifferent
to the historical source or reason for a monopoly eheesubstantive conditions for a duty to deal are
satisfied.

In sum, the perceived weakness of certain propertys;igintthe public source of their funding, may
explain why certain refusal to deal cases are pursuedt boes not offer a useful legal test for
determining the legal conditions under which a duty to deappropriate. At most, the fact that a
facility is a natural monopoly, the result of a formstatutory monopoly, or publicly-owned helps
explain the type of cases that, as a matter of paddioy,thought most likely to confer the greatest
benefit to competition in ordering access and the learsh to the property owner. Limiting the use
of the doctrine of forced sharing to these situatisrtkerefore a convenient policy argument to place

191 See Areeda & Hovenkampntitrust Law Vol. 11l A (1996), at 176 (T 771).

192 gee Geradin, “The Opening of State Monopolies to Ctitigre Main Issues of the Liberalisation Process,”
in The Liberalisation Of State Monopolies In The European Union Apdrigiel81, 183 (2000).

193 Other provisions of the EC Treaty grant the Commissitensive to deal with anti-competitive actions by

the State and public authorities. Articles 81 and 82 only applytlertakings, but may also be applied, in
combination with Articles 3 and 10 of the EC Treaty, toarrforms of government action. As a general
rule, the combined application of Articles 81 or 82 and Artideand 10 prevents member states from
adopting any measure that would deprive the competition riitgio effectiveness. In Article 10 of the EC
Treaty, member states agree to take all appropriatsureato ensure the fulfilment of the obligations
arising out of the EC Treaty. One of these obligatios¢hvis codified in Article 3(g) of the EC Treaty, is
the maintenance of “open and free competition.” ArticleiBfitd the extent to which member states may
intervene in the market through public undertakings. These andeaimed at ensuring the equal application
of the competition rules to all market participants. Aeti86 contains three paragraphs: (1) Article 86(1),
which prohibits member states from granting competitive rtdgees to public undertakings and undertakings
enjoying special or exclusive rights contrary to Articlesa®tl 82; (2) Article 86(2), which provides for a
limited exception for certain undertakings; and (3) Article336(vhich grants the Commission certain
powers to ensure compliance with the provisions of ArtR. See generally Bellamy & Chil@ommon
Market Law of CompetitigrBweet & Maxwell, 5th edition, 2001, Chapter [ ].

194 see sources collected at note 9 above.

19 SeeFAG-Flughafen Frankfurt/Main AGabove note 59, paras. 97-98.
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general restrictions on the duty to share in ordemtd lts harmful effects rather than a substantive
principle.

8.4.3. The Duty To Make Subsequent Contracts With Rivals

Overview. The previous section dealt with the circumstances irttwa dominant firm active on a
downstream market can be compelled to deal with rivals viHes not done so previously, i.e., the
duty to make dirst compulsory contract or licence with rivals. If therdeant firm has already made
one contract with a rival, the issue arises whethean be obliged to offer a second or subsequent
contracts to other rivals under Article 82 EC. Thisuasss, crucially, that the dominant firm is active
in the downstream market in which it has already mamfgracts with rivals and in which further
contracts are sought. If it is not, it cannot be gedli to deal with anyone under Article 82{1),
although a duty to deal with subsequent customers mayueniee Article 82(c) (non-discrimination)

if the dominant firm has already made one confrHct.

The duty of a dominant firm to grant further contracthwitvals raises two principal issues, each of
which is discussed below. First, if a dominant firm hasaaly made one compulsory contract with a
rival, in what circumstances can it be obliged to dedh other rivals? Second, there may be
situations in which a dominant firm may have a non-disoation duty towards rivals, most notably
in the case of multi-firm combinations that meetldggal conditions for a duty to deal.

The number of compulsory subsequent contracts with rigls that must be concluded by the
dominant firm. The number of contracts that the dominant firm must matkerivals once a duty to
grant a first contract has been imposed has not be#tnndlisain the case law. As a practical matter,
two comments should be noted from the outset. Firgheifdominant firm is already dealing with
some rivals and has spare capacity for others, itusilially be rational to deal with further willing
buyers. Second, at least in the context of administratition, the Commission’s practice has been to
require the dominant firm to deal with all actual or ptsrcompetitors on the relevant market at the
time the duty to deal is imposed. This most likely dfleche Commission’s desire to act in a non-
discriminatory manner with respect to the range of patenéquesting partiés® These important
qualifications mean that, in practice, the issue of masory subsequent contracts will not arise as
much as might be expected.

The issue may nonetheless arise where a dominanhfisnmade a first contract or licence to a rival
and another rival seeks a subsequent contract or éiceHow many contracts the dominant firm can
be obligedto grant rivals may therefore be important in practi€he issue involves the simultaneous
application of the principles of foreclosure under Aeti82(b) and non-discrimination under Article
82(c). Three different approaches could be taken.

A first approach is to say that, once a first conti@cticence is granted — whether voluntary or
compulsory — the dominant firm has a duty to deal with ather undertaking that meets the
conditions of Article 82(c), i.e., they are similajtuated to the undertaking receiving the first
contract or licence, they would suffer a competitiveadisntage through the refusal to licence, and
no justification exists for the refusal to grant a subseglizence’®® In other words, the only issue is
whether the dominant firm is discriminating againstssgjoient requesting parties. This approach is

1% ged adbroke above note 54.

197 sedinfra Section 8.5

198 Actual licences have only, however, been granted to atlasfdindertakings in each case. Miagill, there

was a broad duty to licence all downstream operatorsnbati there was only one requesting party, Magill.
In IMS, the Commission seemed to indicate a broad duty to ligeri@dl undertakings currently present on
the market for German regional sales data services,theue were in fact only two such undertakings.
Finally, in Microsoft while the interoperability remedy applied to any undertakictive in the workgroup
server area, licences have only been taken up by a handful oftakimigs who were involved as
complainants in the administrative procedure. Thus, iotipea it would seem that only those undertakings
who made prior licence requests or participated in the asimaitive procedure as complainants receive
licences under Article 82(b).

199 For detailed treatment of the conditions under Article)8@e Chapter Five.
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highly questionable. It would be curious if the conditifarsthe award of a first contract were much
more onerous than the conditions for the award obement contracts. Under this approach,
subsequent contracting parties would simply need to shawhiisawere in a similar position to the
first contracting party and that they would suffer a coitipetdisadvantage unless the received
access to the essential input. These conditions wddty be satisfied in the case of the vast
majority of refusals to deal and would mean that, ancminant firm has offered one contract or
licence, it would be obliged, under a non-discriminatiomgiple, to offer contracts to all-comers.
The dominant firm would then have a serious disincentveffer a voluntary first contract. Rivals
that did not meet the strict conditions for a firetmpulsory contract would also be encouraged to
simply wait until a duty to deal had been imposed and thastipna another contract on non-
discrimination grounds. Another anomaly would be thmathe absence of an express requirement of
“consumer prejudice” under Article 82(c), the first licerto a rival under Article 82(b) would clearly
be subject to the need to show consumer harm, whargasubsequent licence under Article 82(c)
may not b&®

A second approach to the question of how many costthet dominant firm should be obliged to
make is that, once the dominant firm has granted oneaobrdr licence, it can refuse to grant any
further contracts or licences on the grounds that Hotcenpetition would be eliminated by a

subsequent refusal to deal. This approach has some siapeqigeal, but would be open to serious
abuse in practice. A dominant firm could always avofdatifive competition by granting a licence to
a small, inefficient, or friendly rival that make® meaningful contribution to competition on the
downstream market. If this were accepted, the entiraipeeof the duty to deal — that it would bring
to an end a serious handicap to effective competitiotherdownstream market — would be called
into question.

This leads to the final, correct principle: a subsatuentract or licence to a rival need only be
offered where it meetall of the conditions for the grant of the first compujsoontract or licencé*
The key issue therefore is whether a subsequent contricénce is necessary to prevent substantial
anti-competitive effects on the downstream market (asguell of the other conditions for a duty to
deal are met). This is directly related to the stechdd foreclosure required in the case of a first
contract or licence. Thus, no additional contracts aidaé required if the market was already
competitive?®? another contract would only be justified where thesaf to grant it would result in
the market remaining uncompetitive. How many contraectgences are needed will vary from case
to case, depending on how scattered the competitive fisngfeeir available capacity, and barriers to
entry and exit. But, in general, one or two efficidisensees ought to be enough to generate
reasonable competition in most markets, with the rethat admitting further rivals would be
unnecessary.

Situations in which non-discrimination duties towardsrivals may be appropriate. There are
potential exceptions to the principle that the dom